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1 Cases 

1.1 Naumcevski – obligation to withhold and DPNs 

Facts 

Mr Naumcevski was the sole director and shareholder of Lucas Homes Administration Pty Ltd until its liquidation.  

The Commissioner issued a Director Penalty Notice to Mr Naumcevski for PAYG withholding amounts that Lucas 
Homes Administration failed to remit to the Commissioner for the period from 1 April 2013 to 30 September 2014. 
The DPN also included assessments for unpaid superannuation guarantee charge (SGC), though the SGC 
assessments were not in dispute in the proceedings.  

Mr Naumcevski was also the Chief Executive Officer of Relative Constructions Pty Ltd, trading as Lucas Homes 
Construction, a company which Mr Naumcevski submitted was controlled by his father. Relative Constructions 
had a bank account with the Commonwealth Bank of Australia, which showed substantial debits described as 
'wages' incurred by Relative Constructions during the relevant period.  

After receiving the DPN, Mr Naumcevski had 3 telephone calls with ATO officers. The ATO officer's note for the 
first call on 1 July 2015 recorded ‘I explained I am following up on SG obligations… client said he couldn’t say 
they have been met as business is a struggle at times’. The ATO officer's note for the second call on 15 
September 2015 recorded that ‘Director advised that SGE amounts are incorrect, some employees are/were not 
employed’. The ATO officer's note for the third call on 21 October 2015 recorded that ‘[Mr Naumcevski] said he’s 
gone through the SG assessments and we have doubled up on the super and charged him for when: he [sic] 
employees worked for his father and another firm. He said that they shared the works and when there’s not 
enough work in one company, they work for the other and we have obviously charged him for it all… [Mr 
Naumcevski] said that the PAYG withholding would show me how much he paid his workers’.  

Following those calls, Mr Naumcevski commenced proceedings disputing the liabilities in the DPN. Mr 
Naumcevski submitted that it was Relative Construction, not Lucas Homes Administration, that employed all 
relevant persons during the relevant period.  

At first instance, the trial judge found that Lucas Homes Administration had a liability for the PAYGW amounts 
under section 16-B in Schedule 1 to the Taxation Administration Act 1953 (Cth). The trial judge impliedly rejected 
Mr Naumcevski's defence that Lucas Homes Administration never made any payments to employees. The Court 
noted that the trial judged had formed an unfavourable view of Mr Naumcevski's inability to reconcile 
contemporaneous documents signed by him showing Lucas Homes Administration had employees (which are 
listed below) with the submission that Lucas Homes Administration never employed any employees.  

Mr Naumcevski appealed the trial judge's decision, arguing that the trial judge had erred in finding that Lucas 
Homes Administration had paid any salary or wages during the relevant period, as Relative Constructions in fact 
employed all relevant period during the relevant period. In his affidavit, Mr Naumcevski stated that ‘at no point in 
time did [Lucas Homes Administration] have any employees whatsoever’.  

Mr Naumcevski submitted that because Lucas Homes Administration did not pay amounts to any employees 
during the relevant period, Lucas Homes Administration was under no obligation to withhold any amounts and 
pay any amounts so withheld to the Commissioner under section 16-70 of the TAA. 

Mr Naumcevski caused a subpoena (the terms of which were not in evidence) to be issued to Westpac for copies 
of bank statements and tendered into evidence the bank statements for an account in the name of Lucas Homes 
Administration. That Westpac account recorded no wage payments. Mr Naumcevski also tendered into evidence 
a number of employment contracts with a 'Lucas Homes NSW' letterhead, which identified Relative Constructions 
as the employer for those persons.  

The Commissioner rejected Mr Naumcevski's submission that Relative Constructions, rather than Lucas Homes 
Administration, was the employer and tendered into evidence contemporaneous documents signed by Mr 
Naumcevski showing Lucas Homes Administration had employees during the relevant period, including:  
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1. a number of TFN declarations signed by Mr Naumcevski from employees wishing to claim the tax free 
threshold from their employer, Lucas Homes Administration, between February and July 2015 (being 
outside the relevant period);  

2. PAYG summaries for 18 individuals signed by Mr Naumcevski. In the case of at least one employee, it 
showed that an employee was paid and amounts of tax were withheld from what was paid to her by Lucas 
Homes Administration;  

3. Business Activity Statements disclosing positive amounts for 'total salary, wages and other payments' and 
'amount withheld from payments shown at W1'; and 

4. income tax returns and draft profit & loss statements recording expenses for wages.  

Alternatively, the Commissioner submitted that even if Lucas Homes Administration did not in fact pay amounts to 
any individuals as employees during the relevant period, Lucas Homes Administration nevertheless withheld 
amounts and was obliged to pay those amounts to the Commissioner.  

Mr Naumcevski explained that the documents had been erroneously prepared by a bookkeeper and Mr 
Naumcevski had signed them without appreciating the error, noting that as CEO of Relative Constructions, he 
had to sign off on a significant amount of documentation. 

The Commissioner also sought to advance an alternative argument that Relative Constructions was a trustee or 
agent for Lucas Homes Administration.  

Issues 

1. Did Lucas Homes Administration pay any employees, such as to give rise to an obligation to withhold 
amounts under section 12-35 in Schedule 1 to the TAA? 

2. Did Lucas Homes Administration withhold or was Lucas Homes Administration purported to withhold amounts 
under Division 12 in Schedule 1 to the TAA?  

 
Decision  

The Court concluded that Mr Naumcevski failed to establish his case, noting that Mr Naumcevski advanced an 
all-or-nothing case by submitting that Lucas Homes Administration made no payments of salary or wages to 
employees during the relevant period. There was no fall back case of some payments having been made.  

Leeming JA (with Payne JA agreeing) 

Leeming JA (with Payne JA agreeing) concluded that Mr Naumcevski failed to adduce sufficient evidence to 
establish that Lucas Homes Administration made no payments of salary or wages to employees during the 
relevant periods. The Westpac bank statements did not establish there no other wages or salary paid by Lucas 
Homes Administration.  

Leeming JA noted that there was an absence of witnesses (for example, the bookkeeper was not called). Mr 
Naumcevski provided little evidence of the affairs of Relative Constructions at all, while the Commissioner 
adduced a body of evidence showing Relative Constructions paid amounts of salary and wages. For example, Mr 
Naumcevski may have described the work performed by individuals and contrasted that with the work done by 
Relative Constructions. Further, Leeming JA considered there was no plausible explanation for all of the case 
notes reflected by the ATO officers, where Mr Naumcevski implied that Lucas Homes Administration did at least 
from time to time have employees. 

However, Leeming JA noted that, despite the contemporaneous documents signed by Mr Naumcevski, if he could 
demonstrate that a sustained mistake had been made and that, in actual fact, despite the BASs, tax returns and 
PAYG summaries signed by him, Relative Constructions had actually paid the amounts to the employees, Mr 
Naumcevski may have succeeded in his argument. 

White JA 

White JA noted that before considering whether Lucas Homes Administration had paid employees their salary 
and wages, the Court had had consider whether Lucas Homes Administration withheld or purported to withhold 
an amount under Division 12 in Schedule 1 to the TAA. White JA noted that it was clear from case law that the 
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occurrence of a 'withholding' is a fact that is capable of being proven and it is not necessarily a concomitant of the 
existence of a liability to withhold. 

White JA noted that, irrespective of the identity of the company from whose bank account the moneys were 
withdrawn to pay the wages or evidence, the evidence demonstrates that Lucas Homes Administration withheld 
the amounts of PAYG. Accordingly, Mr Naumcevski was obliged to ensure Lucas Homes Administration paid the 
amounts it withheld to the Commissioner, even if it were Lucas House Constructions (and only Relative 
Constructions) who paid the salary or wages. This would be so even if payments were made at the direction of 
Lucas Homes Administration, which resulted in Relative Constructions incurring a debt equal to the moneys paid.  

White JA noted that the Westpac bank statements only showed Lucas Homes Administration did not pay salary 
or wages from that Westpac account. Mr Naumcevski did not give evidence that Lucas Homes Administration did 
not have other bank accounts.  

Was Relative Constructions a trustee or agent of Lucas Homes Administration? 

The Court did not permit the Commissioner to argue Relative Constructions was a trustee or agent for Lucas 
Homes Administration.  

TIP – employers may be penalised for failing to withhold amounts from payments, but directors cannot. Where 
amounts are withheld but not remitted, an employer is responsible for remitting the amount, and a director can be 
subject to a penalty equal to the amount that has been withheld but not remitted. 

Citation Naumcevski v Deputy Commissioner of Taxation [2019] NSWCA 72 (Leeming JA, Payne JA and White 
JA, Sydney) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA//2019/72.html 

1.2 Racing Queensland Board – superannuation guarantee charge 

Facts  

On 1 July 2013 the Racing Queensland Board (Board) was established by the Racing Act 2002 (Qld) to 
undertake the role of the ‘Principal Racing Authority’ for Queensland. The Board is responsible for the general 
administration of the thoroughbred racing industry in Queensland.  

Under the Racing Act and the former Racing and Betting Act 1980 (Qld), functions presently undertaken by the 
Board were undertaken by predecessor entities. 

The Queensland thoroughbred racing industry is closely regulated by the Queensland Parliament via statutes, 
and via an interlocking network of rules, namely the Australian Rules of Racing and the Queensland Local Rules 
of Racing. The Australian Rules of Racing was administered by Racing Australia and operated as a set of 
overarching general rules that was unalterable by Local Rules except in matters local to each Principal Racing 
Authority.  

All economic relations within the thoroughbred racing industry in Queensland were conducted against the 
background of this regulation and representations made to the industry by the Principal Racing Authority of the 
day, be that of the Board or its predecessors. 

Prior to the introduction of GST, the prevailing position throughout the Australian racing industry was that trainers, 
as agents for their owners, paid nomination and acceptance fees, as part of race day pay-ups, to the relevant 
local racing club conducting a particular race meeting. The trainers also paid riding fees and WorkCover 
insurance fees for the jockeys that they engaged.  

Over the course of 1999 and early 2000, in the lead up to the introduction of GST, representatives of the Principal 
Racing Authorities of each State met as a working group to discuss how the introduction of GST would affect 
each State and how to deliver the changes to industry participants. The principal concern was the administrative 
impact that the introduction of the GST would have for the participants of the racing industry, including the 
compliance burden to prepare tax invoices, become registered for GST and obtain an Australian Business 
Number. 
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The result of the working group’s discussions was a collective recommendation to the various Australian principal 
racing authorities that each adopt a Centralised Prizemoney System.  

Under the Centralised Prizemoney System, each Principal Racing Authority would make all prizemoney 
payments to owners, winning percentages to trainers and jockeys, and jockeys riding fees, on behalf of race 
clubs for all meetings conducted in the relevant states. That is, the burden of record keeping and compliance 
associated with the prize money, riding fees and GST would shift from the individual clubs, owners, trainers and 
jockeys to the Principal Racing Authorities.  

Subsequently on 31 January 2000, a precursor to the Board decided to adopt the Centralised Prizemoney 
System from 1 July 2000. This was done without any discussion with the individual jockeys or jockey 
representatives. The ramifications in relation to the superannuation guarantee charge flowing from the adoption of 
the Centralised Prizemoney System were not considered. 

During the periods from 1 July 2009 to 30 September 2014, the following arrangements applied to the Board or its 
predecessors, the jockeys, the trainers and the owners: 

1. all jockeys, trainers and owners were required to be licenced by Racing Australia, the Board, or one of 
their predecessors; 

2. the standard form of application submitted by a jockey to the Board or a predecessor provided a 
declaration that the jockey would abide by the Australian Rule of Racing and the Local Rules; 

3. apart from the jockey licence application, there were no other contracts or arrangement between the 
jockeys and the Board; 

4. the jockeys received fees for riding in horse races and barrier trials, if they won, placed second or third in 
races, they received a share of the prize money; 

5. the jockey licence application provided that the Board or a predecessor was to pay the riding fees of the 
jockey via the Centralised Prizemoney System; and 

6. prize money was paid by the Board or a predecessor to the owner, trainer and the jockey by allocating 
the prize money by payment of percentage shares to each of those participants. 

Notwithstanding the Centralised Prizemoney System, the engagement of a jockey to provide riding services was 
made via a contract, nearly always made orally, between the horse owner, or their trainer on their behalf, and the 
jockey concerned. The owner would then provide the jockey with ‘silks’ to be worn by the jockey during the race 
and the jockey would provide the other riding gear. 

On 25 March 2015, the Commissioner issued a number of superannuation guarantee default assessments under 
section 36 of the SGAA for 21 quarters from 1 July 2009 to 30 September 2014, on the basis that the Board had 
a liability for unpaid superannuation guarantee charges on various payments to individual jockeys, who were 
employees of the Board pursuant to section 12(8) of the SGAA. 

Section 12(8) of the SGAA provides that:  

(8)  The following are employees for the purposes of this Act: 

(a)  a person who is paid to perform or present, or to participate in the performance or presentation of, 
any music, play, dance, entertainment, sport, display or promotional activity or any similar activity 
involving the exercise of intellectual, artistic, musical, physical or other personal skills is an employee 
of the person liable to make the payment;  

(b)  a person who is paid to provide services in connection with an activity referred to in paragraph (a) is 
an employee of the person liable to make the payment. 

The total amount of assessments was $949,317.32.  

In May 2015, the Board objected to the assessments. On 17 August 2017, the objection was disallowed in full by 
the Commissioner.  

The Board appealed the objection decision to the Federal Court.  
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The Board submitted that: 

1. the Centralised Prizemoney System did not impose legal obligations to the Board to pay riding fees; 
2. there were no contracts between the Board and the jockeys to ride in the races, and any contracts were 

made between the jockeys and the trainers without input from the Board; 
3. the Board did not have any intentions to create contractual relations; 
4. no consideration flowed from any jockey to the Board with respect to the jockey licence application;  
5. the jockey licence application made no statement that the Board agreed, promised, was obliged to or was 

otherwise liable to make any payments to jockeys. 

Further, the Board contended that, even if it were liable for superannuation guarantee charge, it was not 
responsible for the liabilities of its predecessors. 

Issues 

1. Whether superannuation contributions were required to be made for the jockeys for payments made to 
them under the Centralised Prizemoney System during the periods from 1 July 2009 to 30 September 
2014.  

2. Whether the Board is liable for superannuation guarantee charge for such periods as preceded its 
existence. 

Decision 

Did the Board need to make superannuation contributions for the jockeys? 

The Court considered that, for an individual superannuation guarantee shortfall to arise, there must be an 
‘employer,’ an ‘employee’ and ‘salary and wages’ paid from the employer to the employee in the relevant quarter.  

The Court considered that the words ‘liable to make the payment’ in section 12(8) of the SGAA referred to a legal 
obligation to make the payment. The Court observed that there was no liability for the Board or its predecessor to 
be found in statutes, the Australian Rules of Racing or the Local Rules. The critical consideration is whether the 
‘Centralised Prizemoney System’ imposed a liability on the Board or its predecessors to pay jockeys, so that 
those jockeys were employees of the Board for the purposes of the SGAA between the periods from 1 July 2009 
to 30 September 2014. 

Logan J noted the decisions in Clarke v The Earl of Dunraven and Mount Earl - The ‘Santanita’ [1897] AC 59, 
Mercato Sports (UK) Ltd v The Everton Football Club Co Ltd [2018] EWHC 1567 (Ch) and NSW Thoroughbred 
Racing Board v Waterhouse [2003] NSWCA 55, which provided that participants engaged in a sporting event 
organised under the auspices of a particular governing body are likely to be held to have agreed with those 
organising the event under a contract to be bound by the rules of that body but that they may also have entered 
into a separate contract with other participants. 

Logan J held that when a jockey was employed or engaged by an owner or trainer to ride a horse in a race, they 
entered into another, separate contract with that trainer or owner, and only that trainer or owner, to perform that 
service. The Centralised Prizemoney System did not alter those existing relationships, so that the persons legally 
liable to pay the riding fee and prize money remained the trainer or the owner. 

Logan J made reference to On Call Interpreters and Translators Agency Pty Ltd v Commissioner of Taxation (No 
3) [2011] FCA 366 where Bromberg J held that: 

Each of the categories of persons dealt with in subs (2) and (4) to (10) of s 12 are persons who may not 
be common law employees but who earn remuneration in exchange for the provision of personal services 
in the context of an employment-like setting. 

Logan J noted the as the jockey licence application did not oblige a licensed jockey to undertake any task for the 
Board, it might be said that there was no ‘employment-like setting’.  
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Liability for periods prior to existence 

Logan J held that, if superannuation contributions were required to be made on the payments to the jockeys, the 
Board would be liable for the superannuation guarantee charge for the periods preceding its existence as the 
Racing Act provides that any assets or liabilities of the former control body becomes an asset or liability or the 
Board. 

TIP – this case can be contrasted with the position in relation to PAYGW.  Under the PAYGW provisions a 
person that pays an employee is responsible for withholding and remitting amounts of PAYGW to the ATO.  
Under the superannuation guarantee rules as applied in this case, it would only be the employer that could be 
exposed to superannuation guarantee charge if superannuation contributions are not paid. 

Citation Racing Queensland Board v Commissioner of Taxation [2019] FCA 509 (Logan J, 
Queensland) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2019/509.html 

1.3 Fanous – land tax and fixed trusts 

Facts 

Thomas Fanous is the trustee of the Thomas Fanous Unit Trust.  

On 24 August 2015, a trust deed in relation to the Trust was stamped by Revenue NSW. The front page of the 
trust deed stated it was a 'Unit Trust Deed’ (the First Trust Deed). 

In September 2015, The Trust purchased land at 37 Woodcourt Street, Ambervale NSW.  

On 14 July 2016, the Commissioner wrote to Thomas's father and accountant George Fanous advising of the 
possible land tax payable on the purchase of the Ambervale land. The letter explained that the benefit of a land 
tax threshold can only be applied to fixed trusts. It was also explained that the trust deed needed to meet the 
criteria in section 3A(3B) of the Land Tax Management Act 1956 (NSW) if the Trust wanted the benefit of the 
threshold.  

On 9 August 2016, Thomas provided a copy of the First Trust Deed and a copy of the Trust register.  

On 18 August 2016 the Commissioner wrote to George including the notice of assessment for the 2016 land tax 
year. In this letter, the Commissioner noted that the First Trust Deed provided on 9 August was a special trust 
and still did not meet the criteria. In particular: 

(a) the deed did not specifically provide that the unit holders were presently entitled to the capital of the trust; 
(b) that present entitlement to income in the financial year was restricted; and 
(c) that there was trustee discretion allowed in relation to redemption of units.  

The Commissioner stated that, if the Trust was to be a fixed trust, the deed should be amended to meet the 
relevant criteria.  

On 25 August 2016 George sent a copy of the 'amended' deed for review. The trust deed was in the same format, 
with the same commencement date as the First Trust Deed, being 7 July 2015 (the Second Trust Deed). The 
Second Trust Deed was not stamped. The title page stated it was a 'fixed unit trust deed' and a clause within the 
deed gave each unit holder a present entitlement to their share of income and capital.  

The Commissioner responded on 2 September 2016. He noted that George had previously stated that the 
incorrect trust deed had been supplied. The Commissioner asked to be provided with the original trust deed and a 
statutory declaration confirming the facts.  

On 12 January 2017 the Commissioner issued the land tax assessment for the 2017 land tax year for the full 
value of the Ambervale land without the benefit of the threshold.  
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On 15 February 2017 George lodged for stamping a statutory declaration, a copy of the Second Trust Deed and a 
cheque for the duties payable. In the statutory declaration, Thomas stated that the attached was ‘the correct deed 
for Thomas Fanous Unit Trust’ and ‘the attached deed is a fixed trust deed.’  

On 21 February 2017 the Commissioner wrote to George requesting a copy of the complete unit register and the 
original trust deed that was supposedly the 'incorrect' deed. 

George replied on 23 February 2018 with the 'stamped deed for the wrong unit trust', being the First Trust Deed.  

On 26 April 2017, the Commissioner wrote to George regarding the duty payable on the unstamped Second Trust 
Deed. As the Second Trust Deed declared a trust over the Ambervale land and the Trust commenced on 7 July 
2015, the duty to pay arose on 7 October 2015. A tax default of $69 had therefore arisen. George paid this 
amount on 9 May 2017 and the Commissioner stamped the Second Trust Deed.  

On 27 November 2017 George lodged an objection to the 2016 and 2017 land tax assessments. It was 
contended that when presented with the 'correct' trust deed, the Commissioner should have retrospectively varied 
the 2016 and 2017 land tax assessments to reflect the benefit of the land tax threshold. 

On 28 November 2017 the Commissioner disallowed the objections.  

Issue 

Whether the trust was a fixed trust for land tax for the 2016 and 2017 land tax years? 

Decision 

Senior Member Higgins expressed serious doubt that the two trust deeds were in fact both prepared on the same 
date. This was particularly because George failed to provide a date for the 'correct' trust deed in the statutory 
declaration and the 'correct' deed was never dated, even though it had the same 7 July 2015 commencement 
date.  

Senior Member Higgins also stated that if there had been a 'correct’ and an 'incorrect' deed, he would have 
expected George to realise the mistake when a copy was provided to him in August 2016.  

Senior Member Higgins determined that even though the 'correct' deed had a commencement date of 7 July 
2015, the deed was not operative for the purposes of the Land Tax Management Act until it was stamped, which 
was 9 May 2017 by operation of section 304 of the Duties Act.  

Senior Member Higgins considered that to allow a retrospective assessment would be inconsistent with the 
provisions of the Land Tax Management Act. 

As such, Senior Member Higgins considered that the Original Trust Deed was the operative deed for the 2016 
and 2017 land tax years and the assessments were confirmed.  

COMMENT – the view expressed that section 304 of the Duties Act can prevent a deed from having 
operative effect for land tax for years prior to the deed being stamped is surprising. The view leads to the 
question of what the effect for land tax purposes is of the late stamping of a trust deed where that is the only trust 
deed for the trust. 

TIP – anecdotal evidence suggests that Revenue NSW are unprepared to accept a trust as a fixed trust unless 
the wording of section 3A(3B) is incorporated into a trust deed. 

Citation Fanous v Chief Commissioner of State Revenue [2019] NSWCATAD 64 (Higgins SM, Sydney)  
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCATAD//2019/64.html 
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1.4 Anloma – extension of vesting date and perpetuity period  

Facts 

In 1969 Incaflame Pty Ltd was incorporated with Andrew Sourry and Lois Sourry as the only directors with each 
holding 1 share. 

Anloma Pty Ltd is the trustee of the Sourry Family Trust, a trust established on or about 24 November 1975.  

The distribution (vesting) date under the Trust Deed for the Sourry Family Trust was defined as follows: 

‘The distribution date’ shall mean the first to occur of the following three days, viz:- 
(i) the 24th day of November, 2025; and 
(ii) the date of the death of the last survivor of the lineal descendants born before and living at the date 
hereof of his late Majesty King George V, and 
(ii) the date (if any) which the Trustee shall in its discretion appoint as the distribution date of this 
settlement; 

Clause 1(c) of the Trust Deed defined ‘beneficiaries’ as the persons and corporations set out in the Schedule to 
the Trust Deed. The Schedule listed the following beneficiaries: 

(i) Andrew Sourry 
(ii) Lois Sourry 
(iii) Marika Sourry 
(iv) All children grandchildren and great-grandchildren of ... Marika ... and their respective spouses. 
(v) The spouse of ... Marika... 
(vi) Australian Conservation Foundation; and 
(vii) National Trust Australia (NSW). 

Clause 6 of the Trust Deed provides as follows: 

the Trustee shall have power by Deed to alter revoke or add to any of the provisions in this Deed and 
make new provisions to the exclusion of or in addition to any of the provisions for the time being in force 
and any such alteration revocation or addition to the provisions of this Deed shall be subject in like 
manner to be altered revoked or added to by a subsequent variation PROVIDED THAT no such alteration 
revocation or addition shall result in the Trust Fund or income thereof or any part thereof being paid to the 
Settlor or Trustee AND PROVIDED FURTHER that any such alteration revocation or addition shall 
insofar as it affects the beneficial interests in the Trust Fund be only for the benefit of any one or more to 
the exclusion of the others or other of the persons entitled or contingently or presumptively entitled under 
the provisions hereof living at the time such alteration revocation or addition is made. 

Clause 6(iii) of the Trust Deed provides as follows: 

Notwithstanding anything hereinbefore contained the Trustee shall have power: 
 
(iii) at any time in its absolute discretion with or without consideration to pay or transfer the whole or any 
part of the Trust Fund or the income thereof to the Trustee or Trustees for the time being of any 
settlement whereunder all or any of the beneficiaries are beneficiaries whether absolutely contingently 
presumptively or prospectively to be held by such Trustee or Trustees as an addition to the property 
comprised in such other settlement (freed and discharged from the Trust powers and provisions hereof) 
whether such other settlement shall be governed by the laws of the State of New South Wales or by the 
law of some other state or country and whether or not the Trustee or Trustees thereof shall be within the 
jurisdiction of the Courts of the State of New South Wales;  

In 1981 Marika Sourry married Roman Leibrandt and they had a son, Julian, in 1982. 

In 1987, Lois died and Marika Leibrandt became a director and the owner of one share in Incaflame. 
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In 1988 the trust deed for the Trust was varied in accordance with requirements of Anloma's bank, Westpac, as a 
condition of providing it with finance. Amongst other things, the amendments included the deletion of the words 
‘[t]he spouse of … Marika …’ from the Schedule. 

Later in 1998 a second set of amendments was made to the trust deed as follows: 

1. the words ‘and their respective spouses’ were deleted from item (iv) of the listed beneficiaries in the 
Schedule; 

2. the charities were removed as beneficiaries;  
3. the following class of beneficiaries was added to the Schedule: 

(x) any corporation (excepting the Trustee) of which any one or more of the beneficiaries 
specified in (i), (iii) and (iv) are members or directors. 

4. the power to distribute capital was amended so that persons who were beneficiaries under new 
paragraph (x) of the definition of beneficiaries could not receive capital of the trust fund;  

5. providing that, if the full amount of the income of the trust for a year is not distributed, the balance is to 
held for the beneficiaries pro-rata; and 

6. inserting a power to re-characterise income and capital and to stream different receipts to different 
beneficiaries. 

On 30 June 2009 Anloma made distributions to beneficiaries of the Sourry Family Trust including $118,676 to 
Roman. 

On 30 June 2010 Anloma distributed 55% of the income of the Sourry Family Trust to Roman.  

On 7 December 2010, Andrew died. Following this, Andrew’s share in Anloma was sold to Marika Leibrandt and 
Marika's share was sold to Roman. Roman became a director of Anloma. 

On 30 June 2011 Anloma made a distribution of $408,823.02 to Roman.  

On 30 November 2011 Anloma made a distribution of $206,949.20 to Incaflame. 

On 12 June 2012, Anloma distributed 55% of the income for the year ended 30 June 2012 to Roman. The 
minutes for the meeting at which the distribution was made recorded the following: 

Eligible beneficiaries under the Trust Deed: 

The Chairperson [Marika Leibrandt] noted that the Company acts as Trustee of the Sourry Family Trust 
established by deed dated 24 November 1975. The Trust Deed has been amended by Deed of Variations 
on 29 July 1988 and 11 May 1998. 

The Beneficiaries of the Trust are relevantly defined in the Schedule to the Trust Deed and are as 
follows: 

Marika Alexandra Leibrandt 
All children grandchildren and great-grandchildren of the said Marika Alexandra Leibrandt 
The spouse of the said Marika Alexandra Leibrandt (Roman Leibrandt) 
Australian Conservation Foundation 
National Trust Australia (N.S.W.) 

In 2013 and 2014, Anloma distributed 52% of the income of the Sourry Family Trust to Roman. 

In 2015, Anloma resolved to distribute the income of the Sourry Family Trust as follows: 

1. Marika, as to 37%;  
2. Roman, as to 38%; 
3. Julian, as to 13%; and  
4. Julian’s wife, Lee, as to 12%.  

In 2016, Anloma distributed all of the income of the Sourry Family Trust to Marika. 
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In May 2017 Marika and Roman received advice that the trust deed for the Sourry Family Trust did not permit the 
distributions to Roman and Lee.  

On 30 June 2017, following searches to locate whether other deeds of amendment were made permitting 
distributions to Roman and Lee, Marika and Roman, directors of Anloma, executed a deed poll which stated that 
the Trustee considered that the amendments made in 1988 and 1998, which had effectively removed Roman and 
Lee as potential beneficiaries of the trust, were not a valid exercise of the power of amendment under the Trust 
Deed as they affected beneficial interests. The deed poll then provided, to the extent that this view was wrong, 
that the trustee exercised its power of amendment to include Roman in the class of beneficiaries. 

Anloma then applied to the Supreme Court of New South Wales for judicial advice as to whether the distributions 
to Julian, Lee and Incaflame has been validly made and other matters concerning the trust deed. 

Issues 

1. Whether the amendments to the trust deed in 1988 and 1998 were validly made. 
2. Whether the trustee could now add spouses as beneficiaries. 
3. Whether the trustee should recover the distributions made to persons who were not beneficiaries. 
4. Whether the trustee can amend the definition of 'distribution date' to remove paragraph (i) of that definition. 
5. Whether the trustee can distribute to other trusts in accordance with its power in clause 6(iii) of the Trust 

Deed. 

Decision  

Were the amendments valid? 

Rees J in the Supreme Court of New South Wales noted that the effectiveness of the amendments to remove the 
beneficiaries depended on whether each amendment ‘affects the beneficial interests in the Trust Fund’. If it did, it 
was not permitted by the amendment power in clause 6.  

Rees J noted that the nature of a beneficiaries ‘beneficial interest’ depends upon the terms of the trust deed. 
Rees J noted that there were no takers in default under the trust deed such that all beneficiaries of the trust were 
merely potential objects of a discretionary power of appointment. Referring to the decision in Stein v Sybmore 
Holdings [2006] NSWSC 1004, Rees J considered that being a mere discretionary object does not confer on the 
person any rights of property in the assets which can be appointed. 

For these reasons, the removal of beneficiaries from the trust did not ‘affect the beneficial interests in the Trust 
Fund’ and were valid amendments. The amendment to add Incaflame as a beneficiary in 1998 was also valid and 
the trustee could now exercise the amendment power in the trust deed to add Roman and Lee as beneficiaries of 
the trust. 

Rees J held that the amendment to provide that the beneficiaries would share in the income not otherwise 
distributed pro-rata was valid. It did not result in any beneficiaries having a vested, but defeasible interest as it 
only applied where the trustee has appointed some, but not all, of the income of the trust. That is, it required the 
trustee to exercise a power. The amendment did not ‘affect the beneficial interests in the Trust Fund’ by creating 
such a power. 

Rees J also considered that the amendments to include an income and capital re-characterisation power and 
streaming amendments were also valid as they did not result in any beneficiaries obtaining a vested but 
defeasible interest in the income or capital of the trust and so did not affect the beneficial interests. 

Whether the trustee should recover distributions? 

Rees J noted that the payment of the distributions to persons who were not beneficiaries was in breach of trust 
but that the trustee operated the trust fund for the benefit of the beneficiaries such that beneficiaries could 
consent to a breach of trust. Rees J also noted that, even where the beneficiaries did not expressly consent to a 
breach of trust, if they are aware of the breach and fail to take action within a reasonable time, the delay may 
constitute acquiescence to the breach and would be a defence to any claim for breach of trust. 
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For these reasons, Rees J considered that the trustee was justified in seeking not to recover in circumstances 
where the beneficiaries had consented to such a course. 

Can the trustee change the distribution date? 

Rees J noted that the question of whether the distribution date could be amended depended upon whether it 
would cause the trust to infringe the common law rule against perpetuities, which applied to the trust as it was 
established prior to 31 October 1984. The rule against perpetuities provides that the property of a trust must vest 
in natural person beneficiaries within ‘a life in being plus 21 years’. That is, that the trust property must vest within 
21 years after the death of any person who is alive at the time of the trust being settled. If there was a possibility 
that the trust might not vest within such a timeframe, then the trust fails immediately. 

Rees J noted that the removal of paragraph (i) from the distribution date would not cause the trust to infringe the 
rule against perpetuities as the last possible date on the distribution date would remain ‘the date of the death of 
the last survivor of the lineal descendants born before and living at the date hereof of his late Majesty King 
George V’ which ensured that the trust would vest within the perpetuity period. 

Can the trustee distribute to other trusts? 

The question was whether such a distribution would cause the trust to infringe the rule against perpetuities. Rees 
J noted for trusts that are subject to the Perpetuities Act 1984, being trusts established from 31 October 1984, a 
‘wait and see’ rule applies which means that the trust will not fail until it is certain that it will vest outside of the 
perpetuity period. This wait and see rule also applies to appointments of income/and or capital made from a trust 
established prior to 31 October 1984. 

This means that, if the Sourry Family Trust distributes to a trust with a later vesting date, such a distribution will 
not cause the Sourry Family Trust to infringe the rule against perpetuities until it is clear that the later trust would 
vest after the perpetuity period that applied to the Sourry Family Trust.  

However, to ensure that there was no inadvertent infringement of the rule against perpetuities, Rees J considered 
it appropriate to require that the vesting period of the recipient trust to be a day shorter than the distribution date 
for the Sourry Family Trust or 80 years, whichever is earlier. 

TIP – the judge in this case considered that an amendment power should be ‘interpreted expansively’ in line 
with case law on the point. 

Citation Anloma Pty Ltd (A.C.N. 001 327 448) as Trustee for the Sourry Family Trust [2018] NSWSC 1818 (Rees 
J, Sydney) 
w http://classic.austlii.edu.au/au/cases/nsw/NSWSC/2018/1818.html 
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2 Legislation 

2.1 Progress of legislation 

Any Bills before the House or Senate when Parliament was prorogued have lapsed but may be revived in 
subsequent sessions. 

2.2 PAYG withholding obligations and non-compliant payments  

Section 26-105 of ITAA 1997 commences operation from 1 July 2019.  

The new provision denies an income tax deduction for certain payments if either the obligation to withhold from 
the payment, or the obligation to report the amount withheld by the due date, are not met. This includes payments 
to employees, directors, religious practitioners and payments under labour hire and where no-ABN withholding 
can apply.  

Two exceptions exist from the denial of a deduction: 

1. You voluntarily tell the Commissioner before an examination of your tax affairs (usually an audit) that you 
have either failed to withhold or report.  Such a disclosure must be made in the ‘approved form’. 

2. You paid someone who had an ABN, or someone who quoted you an ABN in circumstances where you 
had no reason to believe the person did not have or was not quoting an ABN. 

TIP – this measure is not an attempt to stop employees being mischaracterised as contractors, it instead is only 
directed at denying deductions where amounts withheld are not remitted to the ATO or not notified to the ATO by 
the required time. The measure also does not deny a deduction where an incorrect amount is withheld or 
reported. 

w 
https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query%3DId%3A%22legislation%2Fbillhome%2Fr
6199%22;rec=0  

2.3 Consultation on employee share schemes for small businesses 

Treasury completed a consultation process in April 2019 on proposals to improve the ability of small businesses 
to offer employee share schemes.  

The proposals concerned simplification of the disclosure obligations under the Corporations Act. 

w http://treasury.gov.au/consultation/c2019-t373902 
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3 Determinations 

3.1 Deductions for expenditure on environmental protection activities 

Division 40 of ITAA 1997 contains rules about the deductibility of capital expenditure, and generally provides for 
deductions over time. Subdivision 40-H specifies certain types of capital expenditure that are immediately 
deductible, including expenditure on environmental protection activities under sections 40-755 to 40-765. 

The ATO has released a draft ruling explaining its views on the application of sections 40-755 to 40-765, 
including the following: 

• what are 'environmental protection activities'; 
• when expenditure is incurred for the 'sole or dominant purpose' of carrying on those activities; and 
• the assessability of recouped expenditure on environmental protection activities. 

Environmental protection activities 

Environmental protection activities are activities carried on by, or for, a taxpayer to prevent, fight or remedy 
pollution, or to treat clean up, remove or store waste: 

• resulting, or likely to result, from the taxpayer's earning activity; 
• of or from the site of the taxpayer's earning activity; or 
• of or from a site where an entity was carrying on any business that the taxpayer has acquired and carries 

on substantially unchanged as the taxpayer's earning activity. 

The phrase 'earning activity' means an activity that a taxpayer carried on, carries on, or proposes to carry on for 
the purpose, or purposes, of producing assessable income (except a net capital gain), exploration or prospecting, 
or mining site rehabilitation. Accordingly, no deduction will be available under section 40-755 where the property 
has been acquired for the dominant purpose of disposing of it for a capital gain. 

Sole and dominant purpose 

When environmental protection activities are carried on for a taxpayer by a contractor it will be important for the 
taxpayer to obtain itemised quotes and invoices in respect of the project as some elements of the project may 
constitute environmental protection activities and other aspects may not.  

Where the elements of the project, and the expenditure referable to each of them, are separately identifiable then 
the sole or dominant purpose test can be applied to each separate element of the project. In the absence of such 
a breakdown, the sole or dominant purpose test will be applied to the entire project and, if it cannot be 
demonstrated that the sole or dominant purpose of the entire project was to undertake the environmental 
protection activity element, then none of the expenditure will be deductible under section 40-755.  

Similarly, where it is not possible to dissect and allocate the expenditure to those activities which are excluded 
from deductibility under section 40-755 and those which are not, the entire amount of expenditure will be treated 
as relating to the excluded activities and not be deductible. 

Where the expenditure relates to the removal of a structure (e.g. an asbestos clad shed on a rental property) the 
demolition and removal costs will be deductible under section 40-755. However, expenditure incurred in replacing 
such a structure will not be immediately deductible under section 40-755, although other capital allowances may 
be able to be claimed over time for such expenditure. 

It is not a requirement for a taxpayer to own the site of its earning activity, or to have owned it in the past. 
Similarly, where a taxpayer's earning activity is the leasing of a site then that taxpayer does not need to occupy 
the site in order to deduct expenditure on environmental protection activities related to that site. 

Environmental protection activities in remedying pollution or waste may also be on or from the site of any existing 
business (i.e. not including a rental property held as a passive investment) that a taxpayer acquires and carries 
on 'substantially unchanged' as it’s earning activity. 
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Payments of bonds, or the provision of security, for performing environmental protection activities are not 
deductible under section 40-755. 

Recoupments of expenditure 

A taxpayer will be assessable on any recoupments of expenditure on environmental protection activities for which 
it was entitled to a deduction under section 40-755. 

When the final ruling is issued, it is proposed to apply both before and after its date of issue. 

ATO reference Draft Taxation Ruling TR 2019/D3  
w https://www.ato.gov.au/law/view/view.htm?docid=%22DTR%2FTR2019D3%2FNAT%2FATO%2F00001%22  
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4 Private Binding Rulings 

4.1 Deductibility of travel between home and work 

Facts 

The taxpayer is self-employed and a sole trader in the medical field and has worked in towns over X km from the 
taxpayer's home.  

The taxpayer does a significant amount of study and business related work, and all of the taxpayer's 
bookkeeping, at the taxpayer's home. The taxpayer does not receive calls regarding medical appointments at 
home. 

The taxpayer carries a medium sized suitcase containing medical equipment, including emergency supplies due 
to the likelihood of encountering a road traffic accident during the taxpayer's time travelling to and from work. The 
taxpayer has considered the taxpayer's moral, legal and ethical obligations to stop and render assistance in the 
event of any accidents the taxpayer may encounter. 

Only X% of the equipment in the suitcase is needed for the taxpayer's day to day work. The suitcase does not 
contain any personal or non-medical equipment. 

The emergency medical supplies include a comprehensive range of emergency medications, resuscitation kit, 
bandages and compresses. These are in addition to the medical supplies and equipment that the taxpayer uses 
in the taxpayer's work. 

The taxpayer is able to store some equipment where the taxpayer works; however there are no secure storage 
facilities provided for the taxpayer's exclusive use. 

Issue 

Is the taxpayer entitled to a deduction for travel to and from the taxpayer's home and work? 

Decision 

No.  

The facts of the taxpayer's case indicate that the taxpayer's home is not considered a place of business and the 
taxpayer's work does not commence before leaving home.  

The ATO considered that the work related equipment of the taxpayer, when separated from the emergency 
medical supplies carried by the taxpayer, the carriage of which was considered by the ATO to be incidental to the 
primary purpose of transporting the taxpayer to work, was not of a size or weight that would make its 
transportation difficult.  

Accordingly, the work related equipment was not considered to be of such bulk that it would change the primary 
purpose of the taxpayer's travel from one of transporting the taxpayer to and from work to one of transporting that 
equipment. 

Therefore, the ATO concluded that expenses the taxpayer incurs in travelling between home and the workplaces 
are private in nature. 

ATO reference Private Binding Ruling Authorisation Number 1051462839593  
w https://www.ato.gov.au/law/view/document?docid=EV/1051462839593 

4.2 Dividends and informal winding up of company 

Facts  

The taxpayer and a family member established a business and operated a business through a partnership.  
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At a later time, the taxpayer and the family member acquired the shares in a company that operated another 
business.  

The family member was the sole director and secretary of the company.  

Subsequently, the business operated by the partnership was rolled into the company.  

The company further acquired another business, an asset and a commercial property. The company operated its 
businesses from the commercial property. 

The family member passed away. 

Another person was appointed the executor of the deceased family member's estate. The same person was also 
appointed the sole director and secretary of the company under the family member's will.  

The executor caused the asset held by the company to be sold.  

A few months after the sale of the asset, the executor caused the commercial property held by the company to be 
sold. The company applied the small business 50% active reduction to reduce the gain on the sale of the 
commercial property.  

The taxpayer did not receive the proceeds from the disposal of the commercial property within 2 years of the CGT 
event. 

The taxpayer and the executor came into an agreement to close down the company, and the taxpayer received 
an amount from the retained profits of the company. 

Issue 

1. Does the agreement by two shareholders to close down the company and distribute the surplus constitute 
an informal winding up of the company? 

2. Is the distribution made to the taxpayer as a shareholder of the company treated as a distribution pursuant 
to section 47 of the Income Tax Assessment Act 1936? 

Decision  

Section 47 of the ITAA 1936 provides that that distributions made to shareholders by a liquidator in the course of 
winding up a company will be deemed to be dividends.  

The Commissioner noted that section 47(2A) of the ITAA 1936 applies to treat the distributions made to the 
shareholders otherwise than by the company, in connection with the discontinuance of the company's business, 
as if they were made by the liquidator in the course of winding up a company. 

The Commissioner considered TD 2001/27 and noted that when a final distribution is made on the winding up of 
a company, CGT event C2 occurs in respect to the shares as the taxpayer's ownership to the shares ended when 
the company is formally wound up. 

The capital gain or loss as a result of CGT event C2 is reduced under section 118-20(1A) of the ITAA 1997 to the 
extent that the payment is assessable as a dividend.  

The Commissioner considered that the small business 15‑year exemption did not apply as the amount was paid 
in accordance with the agreement between the shareholders and not in satisfaction of the small business 15‑year 
exemption. The Commissioner further noted that the amount was paid more than 2 years after the commercial 
property was sold.  

A proportion of the distribution is the exempt component of the capital gain as a result of the 50% active asset 
reduction and is therefore not income for the purposes of section 47(1) of the ITAA 1936.  
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The remaining proportion of the distribution represented a deemed dividend under section 47(1) of the ITAA 1936 
and is assessable as a dividend under section 44(1) of the ITAA 1936. 

ATO reference Private Binding Ruling Authorisation Number 1051455800359 
w https://www.ato.gov.au/law/view/document?docid=EV/1051459432686   

4.3 Subdivided lots – capital v revenue and taxable supply  

Facts 

The taxpayers purchased vacant land to build their main residence.  

Shortly after, the taxpayers acquired an established property which became their main residence.  

As a result of the new residence, the taxpayers decided not to build a home on the land but to subdivide the land 
into two lots and sell it. 

A development application was made and approved. The land was not rezoned during this process.  

The taxpayers were not in the business of property development or property building, nor had they had any 
involvement in the building trade.  

The taxpayers engaged a number of entities to assist with the subdivision activities and paid for the costs of the 
development from their personal funds.  

Issues 

1. Whether the proceeds from the sale of the subdivided land is ordinary income or subject to capital gains tax? 
2. Whether the sale of the subdivided lots were a 'taxable supply' for GST purposes? 

Decision  

Income v capital  

The Commissioner ruled that the profit from a future sale of the subdivided land would not be ordinary income.  

The Commissioner was of the view that any future sale of the subdivided lots would be capital in nature as the 
activities related to the subdivision of the land were not commercial and were not part of a business carried on by 
the taxpayers. 

Taxable supply 

The Commissioner considered the principles in MT2006/1 to determine whether the sale of the lots would be a 
taxable supply. In order for the lots to be considered a taxable supply from GST purposes, the sale would have to 
be made in the course of an enterprise that was carried on by the taxpayers.  

It was concluded that the sale of the lots would not amount to an 'enterprise', and any future sale will be regarded 
as the mere realisation of a capital asset.  

ATO reference Private Binding Ruling Authorisation Number 1051466042752 
w https://www.ato.gov.au/law/view/document?docid=EV/1051466042752 

4.4 Lump sum payment from a foreign superannuation fund  

Facts 

The taxpayer migrated to Australia and became a resident for tax purposes more than 10 years ago.  
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While living overseas (presumably, prior to migrating to Australia), the taxpayer became a member of a foreign 
superannuation fund (Foreign Fund).  

The taxpayer has made no contributions or transfers into the Foreign Fund since becoming an Australian resident 
for tax purposes.  

A pension is usually payable from the Foreign Fund to the taxpayer at the age of 55 years. However, in the 
financial year ended 30 June 2018, the taxpayer instead received a lump sum payment from the Foreign Fund 
into their Australian bank account.  

Issue 

Is any part of the lump sum received by the taxpayer from the Foreign Fund assessable as 'applicable fund 
earnings' under section 305-70 of the ITAA 1997? 

Decision 

Under Subdivision 305-B of the ITAA 1997 upon a person receiving a lump sum payment from a foreign 
superannuation fund an amount equal to their 'applicable fund earnings' is included in their assessable income.  

Applicable fund earnings are calculated in accordance with section 305-75(3) of the ITAA 1997, which has the 
effect of assessing taxpayers only on income they earned on their benefits of the Foreign Fund during their 
residency period. Earnings made during periods of non-residency, contributions and transfers to the Foreign Fund 
do not form part of the taxable amount when the lump sum benefit is paid.  

The ruling also notes that sections 960-50 of the ITAA states that an amount in foreign currency is to be 
translated in Australian dollars and in accordance with ATO Interpretative Decision ATO ID 2015/7, the 
'applicable fund earnings' should be calculated by deducting the Australian dollar equivalent of the amount vested 
in the taxpayer just before the residency date from the amount vested in the Taxpayer on the day of receipt. Both 
amounts should be translated using the exchange rate applicable on the day of receipt. 

COMMENT – converting the fund balance using the exchange rate at the time the funds are remitted to 
Australia can lead to anomalous outcomes. 

ATO reference Private Binding Ruling Authorisation Number 1051463464174 
w https://www.ato.gov.au/law/view/document?docid=EV/1051463464174 

4.5 Division 7A – assignment of pre-4 Dec 1997 debt 

Facts 

A company has a receivable recorded in its financial statements from a related trust and that amount remains 
outstanding. 

The receivable was provided by the company to the trust prior to 4 December 1997, being prior to the introduction 
of Division 7A and, as such, the amount has not been previously treated as a deemed dividend. 

There are no written agreements in place in respect of the arrangement relating to the pre-4 December 1997 
receivable. 

The debt is not statute barred. 

The company proposes to assign its interest in the debt in equal proportions to various associated companies. The 
assignment is intended to facilitate the liquidation of the company. 

It is proposed that: 

1. the assignment will happen in the 2019 income year; 
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2. the assignee companies will not demand payment in full by the lodgment day of the income year in which 
they receive the assignment; 

3. no date will be fixed for when the assignee companies will call on payment from the trust; 
4. the full amount of the assigned debt will be outstanding at the lodgment day of the income year in which 

the assignment is made; and 
5. express notice of the assignment of the debt will be provided to the trust by 30 June 2019 pursuant to 

section 134 of the Property Law Act 1958. 

Issues 

Will the assignee companies be taken to have paid a dividend in accordance with section 109D(1) of ITAA 1936 if 
they receive an assignment of an interest in a pre-4 December 1997 debt that is owed by the associated family 
trust? 
 
Decision 

Yes, the companies will be taken to have paid a dividend under section 109D(1) of the ITAA 1936 where the debt 
assigned to the assignee company is not fully repaid by the lodgment day of the companies’ tax return. 

The ATO noted that section 109D(1) of the ITAA 1936 provides as follows: 

A private company is taken to pay a dividend to an entity at the end of one of the private company's years 
of income (the current year) if: 
(a) the private company makes a loan to the entity during the current year; and 
(b) the loan is not fully repaid before the lodgment day for the current year; and 
(c) Subdivision D does not prevent the private company from being taken to pay a dividend because of the 
loan at the end of the current year; and 
(d) either: 

(i) the entity is a shareholder in the private company, or an associate of such a shareholder, when 
the loan is made; or 
(ii) a reasonable person would conclude (having regard to all the circumstances) that the loan is 
made because the entity has been such a shareholder or associate at some time.  

Section 109D(3)(b) includes within the meaning of a loan 'a provision of credit or any other form of financial 
accommodation' for the purposes of Division 7A. In the Commissioner's view, the statutory context in which the 
phrase appears includes the supply or grant of some form of pecuniary aid or favour. 

Where the company makes an absolute assignment in writing of a debt of which express notice is provided to the 
debtor, the assignment shall be deemed to have been effectual in law to pass and transfer legal right to the debt 
and all legal and other remedies. 

Where the assignee companies do not call for payment of its interest in the debt from the trust, they acquiesce to 
the trust's continued use of those funds for trust purposes. In allowing this to continue each assignee company 
provides a benefit to the trust in the form of pecuniary aid in the amount of funds owed to the assignee company 
from the assignment of the interest in the debt. 

Accordingly, the ATO considered that the effect of assignment is that the assignee companies are taken to pay a 
dividend under section 109D(1) of the ITAA 1936 as a result of the assignment if the loan assigned debt is not 
repaid by the lodgement day for the 2019 year for each assignee company. 

ATO reference ATO Private Binding Ruling Authorisation Number 1051465850307 
w https://www.ato.gov.au/law/view/document?docid=EV/1051465850307 

4.6 Rental properties and deductions 

Facts 

At a strata meeting, the owners of the dwellings voted to replace all windows within the complex as the windows 
were in poor condition.  
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The replacement involved the replacement of all timber windows with aluminium windows, as well as painting the 
whole outside of the building. 

Issue 

Whether the cost of replacing all the windows in a rental property is an immediate deduction in the year that the 
cost was incurred? 

Decision 

A deduction under section 25-10 of the ITAA 1997 can be made for the cost of repairing the income producing 
premises to the extent that the expenditure is not capital in nature.  

In Taxation Ruling TR 97/23 the Commissioner expressed the view that to repair a property means to improve the 
property's condition to some extent can include minor and incidental degrees of improvement, addition or 
alteration. However, if the property is changed substantially, it is not a repair but rather is an 'improvement' and is 
not be deductible under section 25-10.  

Whether works undertaken are a 'repair' or an 'improvement' is a question of fact and degree in each case having 
regard to the appearance, form and state of the condition of the property must be considered.  

Work that changes the character of the property or does not merely restore the functional efficiencies is an 
improvement. An improvement provides an increased efficiency or function to the property. The ATO noted that 
an improvement usually exceeds what a mere repair achieves by bringing a thing or structure into a more 
valuable or desirable form state or condition.  

In this case, the ATO considered that the replacement of all the windows in the strata complex extends the 
property's income producing capacity, significantly enhances its market value, and extends the expected life of 
the property, and thus significantly improves the complex as a whole. As such, the ATO considered that the 
installation of the new windows was not a repair. 

ATO reference Private Binding Ruling Authorisation Number 1051468078770 
w https://www.ato.gov.au/law/view/document?docid=EV/1051468078770 

4.7 Selective off market share buy-backs 

Facts 

ABC Schools Pty Ltd is a private company and is an Australian resident for tax purposes. The two directors are 
Mr and Mrs White. There are 10,000 ordinary issued shares held by: 

(a) Aust Pty Ltd owning 30% of shares; 
(b) XYZ Pty Ltd owning 10% of shares; 
(c) Mr White owning 60% of shares. 

There is a cross share ownership, where ABC also owns 20% of the shares in Aust Pty Ltd. 

A potential shareholder has approached Mr White to purchase his interests in ABC, Aust Pty Ltd and a third 
company that ABC has shares in (Other Co). In order to facilitate this, it is proposed to remove the cross share 
ownership. This would be done by ABC entering into an off-market selective share buyback with Aust Pty Ltd in 
order for the 30% shareholding in ABC to be bought back by ABC, and for those shares to then be cancelled. 

Aust Pty Ltd has agreed to sell its 3000 ordinary shares it holds in ABC for $3,000,000, comprised of $3,000 as 
capital and a $2,997,000 dividend. To determine this split, the Average Capital Per Share (ACPS) methodology 
will be utilised.  
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Pre-share buy-back transaction 

As at 30 June 2018, ABC has insufficient retained earnings to pay a $2,997,000 dividend to Aust Pty Ltd in the 
proposed share buy-back. There is also a shortfall of franking credits available to fully frank the proposed 
dividend component. 

It is expected that Aust Pty Ltd and Other Co will pay a fully franked dividend to ABC which will increase the 
retained earnings and franking account balances to the necessary level for ABC to enter the selective share buy-
back with Aust Pty Ltd.  

The selective off-market share buy-back  

The dividend will be debited to the retained earnings account at the time the transaction is executed. After it has 
been executed, it is expected that the ABC shares bought back will be cancelled. This mean the issued shares 
will be reduced from 10,000 to 7,000. The proportional interests in ABC will then be: 

(a) Mr White 85.7% and 
(b) XYZ Co 14.3%. 

Post share buy-back settlement 

After the transaction is executed, it is suggested that the loan accounts as between ABC, Aust Co and various 
shareholder loan accounts will be cleared to prepare for Mr White's sale of his shares to the purchaser. 

Issues 

1. Will the Commissioner confirm that Division 16K of Part III of the ITAA 1936 will apply to the share buy-
back transaction? 

2. Will the portion of the Purchase Price exceeding the $1 per share capital component, which is debited to 
the Company's retained earnings account, be a dividend for the purposes of section 159GZZZP of the 
ITAA 1936? 

3. Will the Dividend Component be a frankable distribution under section 202-40 of the ITAA 1997? 
4. Will the Commissioner conclude that section 177EA of the ITAA 1936 does not apply to the share buy-

back scheme? 
5. Will the Commissioner conclude that section 204-30 of the ITAA 1997 will not apply to the share buy-back 

scheme? 

Decision 

Application of Division 16K of Part III of the ITAA36 to the share buy-back transaction 

Division 16K of Part III of the ITAA 1936 sets out that the tax treatment that applies for a share buy- back. Section 
159GZZZK(a) of the ITAA 1936 states that a buy-back involves a company purchasing shares in itself from a 
shareholder of the company.  

In the present scenario, ABC is buying shares in itself from a present shareholder (Aust Co) and the shares are 
unlisted. As such, the transaction is an off-market share buy-back under Division 16K. 

The effect of section 159GZZZN of the ITAA 1936 is that where a company buys back a share, that transaction 
and any following cancelled shares are disregarded when determining if an amount is included in the company's 
assessable income, if an amount is an allowable deduction, or in determining whether the company has made a 
capital gain or capital loss. This will be applied to the present situation.  

Application of section 159GZZZP of the ITAA 1936  

Section 159GZZZP of the ITAA 1936 provides that difference between the purchase price for a share-buy-back 
and the amount debited against the company's share capital account is dividend paid out of profits on the day of 
the buy-back. 
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The $1,000 per share purchase price paid to Aust Pty Ltd will exceed the amount that will be debited to the share 
capital account by $999 per share and, accordingly, the $999 is taken to be a dividend out of profits for each 
share shareholder on the day of the buy-back under section 159GZZZP(1).  

Whether the dividend will be a frankable distribution under section 202-40 of the ITAA97 

The dividend component will be a frankable distribution only to the extent that the purchase price established in 
the transaction is not greater than the market value of the ABC shares.  

The market value is yet to be determined as the transaction has not completed. 

The Commissioner also noted that he had not yet considered the application of sections 45A and 45B of the ITAA 
1936 which can apply to prevent a distribution being frankable under a share buy-back. 

Is section 177EA of the ITAA36 applicable to the share buy-back scheme? 

Section 177EA is an anti-avoidance provision which applies to a range of schemes to obtain a tax advantage 
regarding imputation benefits.  

In order for section 177EA to apply, there must be a scheme for the disposition of interests in a corporate entity 
and either a frankable distribution has been paid (or is payable) or has flowed indirectly, and the distribution was 
a franked distribution. Where, except for the application of this provision, the tax payer would receive imputation 
benefits and it can be concluded that the person who entered into the scheme did so for the purpose of enabling 
the taxpayer to obtain an imputation benefit, then the anti-avoidance provision will apply. The purpose 
requirement is set out in section 177EA as follows: 

(e) having regard to the relevant circumstances of the scheme, it would be concluded that the person, or 
one of the persons, who entered into or carried out the scheme or any part of the scheme did so for a 
purpose (whether or not the dominant purpose but not including an incidental purpose) of enabling the 
relevant taxpayer to obtain an imputation benefit. 

Importantly, where the provision of imputation benefits is only an incidental purpose of the scheme, section 
177EA does not apply. 

The Commissioner decided that the provision of imputation benefits to Aust Co was only incidental to the share 
buy-back and, therefore, there was no requisite purpose under section 177EA(3)(e) so section 177EA does not 
apply. The circumstances considered by the Commissioner in coming to this conclusion included the following: 

1. Aust Pty Ltd held the risks of loss and the opportunities for profit or gain the entire time they held shares in 
the company; 

2. Aust Pty Ltd would have received frankable distributions in accordance with the company's dividend policy 
if the share-buy back did not happen; 

3. no consideration is being paid by Aust Pty Ltd that reflects the franking benefit; and 
4. no steps in the transaction suggest artificiality or contrivance; 

Will section 204-30 of the ITAA 1997 be applied to the buy-back? 

Section 204-30 of the ITAA 1997 is an anti-avoidance provision to prevent streaming of imputation benefits it 
generally considered to be selectively directing the flow of franked distributions to those members who can most 
benefit from imputation benefits in accordance with 3.28 of Explanatory Memorandum to the New Business Tax 
System (Imputation) Bill 2002. 

Whilst the share buyback conferred an imputation benefit on Aust Pty Ltd, as all of the shareholders were 
residents and there was only a single class of the units, the Commissioner considered that there was no 
streaming of distributions to favour Aust Co over other shareholders. Accordingly, section 204-30 of the ITAA 
1997 would not apply.  

ATO reference Private Binding Ruling Authorisation No 1051462667646 
https://www.ato.gov.au/law/view/document?docid=EV/1051462667646 
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5 ATO and other materials 

5.1 Cryptocurrency data matching program protocol 

The ATO is seeking to obtain data for the financial years ended 30 June 2015 to 2020 (inclusive) from 
cryptocurrency designated service providers.  

The data will be used to identify the buyers and sellers of crypto-assets and quantify the related transactions, 
which will be matched against ATO records to identify individuals who may not be meeting their registration, 
lodgement and/ or payment obligations.  

w https://www.ato.gov.au/General/Gen/Cryptocurrency-2014-15-to-2019-20-financial-years/?default  

5.2 ATO to focus on rental property deductions 

The ATO has issued a warning of its increased audit activity on rental property deductions, noting that the 
number of in depth audits will double with a specific focus on over-claimed interest, capital works claimed as 
repairs, incorrect apportionment of expenses for holiday homes let out to others and omitted income from 
accommodation sharing. 

The ATO will use a variety of third party information such as financial institution data, property transactions and 
rental bonds originating from all states and territories, together with scrutinising online accommodation booking 
platforms to paint a complete picture for auditing tax returns.  

If the ATO identify anomalies, they will notify the taxpayer to provide them with an opportunity to make an 
amendment request. After that, the ATO will commence an audit.  

The ATO has noted that, if taxpayers who amend their claims due to genuine mistake, there will be no penalties. 
However, if over claim was deliberate, penalties of up to 75% of the claim may apply. 

The ATO's publication emphasised concern with the level of interest deductions being where a loan is also used 
for personal living expenses and level of deductions claim for holiday homes that are used partly for income 
producing purposes. 

w https://www.ato.gov.au/Media-centre/Media-releases/Tax-office-to-double-audits-of-dodgy-rental-deductions/ 

5.3 LRBA and SMSFs 

The ATO has updated its website guidance on limited recourse borrowing arrangements for SMSFs. 

The updates to the guidance include: 

1. setting out when a holding trust under a limited recourse borrowing will not be an in-house asset for the 
SMSF trustee, despite being an investment in a related trust, in accordance with sections 71(8) and 71(9) 
of the SIS Act; 

2. details of when a borrowing arrangement will comply with section 67A of the SIS Act where the holding 
trustee is the borrower from the lender. The ATO notes that ordinarily the SMSF trustee will be the 
borrower under the loan agreement; and 

3. confirmation that from 7 July 2010 a related party can give a mortgage to the lender over an asset of the 
related party provided that neither related party or any other person has any rights of recourse against the 
SMSF trustee in the event that the mortgage is exercised by the lender. 

w https://www.ato.gov.au/Super/Self-managed-super-funds/In-detail/SMSF-resources/SMSF-technical/Limited-
recourse-borrowing-arrangements---questions-and-answers/ 
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5.4 ATO to target small business black economy 

The CAANZ has reported that the Deputy Commissioner of Small Business, Deborah Jenkins, has announced 
that the ATO intends to crack down on black economy activity by small businesses in order to reduce the 
estimated $10billion small business tax gap. 

The ATO intends visit up to 10,000 businesses around each year over next three to four years. 

w https://www.charteredaccountantsanz.com/news-and-analysis/news/ato-to-target-small-business-black-
economy 

5.5 Compensation payments to superannuation funds 

The ATO has commenced consultation into the tax treatment of compensation payments made to superannuation 
funds.  

The ATO had provided guidance in October 2018 for compensation made to individuals by financial institutions, 
including in respect of an interest in a superannuation fund.  

COMMENT - it appears that the difference between the previous guidance given and the new consultation 
process is that the consultation will focus on where the compensation payment is made to the superannuation 
fund and not to individuals in respect of their interest in a superannuation fund. 

w https://www.ato.gov.au/General/Consultation/In-detail/Matters/Matters-under-
consultation/?anchor=Superannuation#Superannuation 

5.6 Commissioner’s response to debt recovery review 

The Commissioner has responded to the report of the Australian Small Business and Family Enterprise 
Ombudsman on its review of the ATO’s debt recovery action for small businesses that dispute their tax debts. 

The Commissioner stated of 108 small business cases finalised in the AAT in the year ended 30 June 2018 only 
17 cases involved some form of debt recovery and only 4 cases involved garnishee notices. 

The Commissioner noted that the fact remains small businesses owe $15 billion in tax debts and that it has an 
obligation to collect those debts. 

The Commissioner reaffirmed that it is the ATO’s long standing policy that, where a case is in the AAT, it will only 
pursue disputed debt in exceptional circumstances, such as 

• where there are links to organised crime, phoenixing, evasion or other fraudulent activity; or  
• where we have evidence of the taxpayer dissipating assets or transferring funds to frustrate collection of 

tax.  

w https://www.ato.gov.au/Media-centre/Articles/Commissioner-s-statement-on-ASBFEO-review-into-enforcement-
of-debt-recovery/ 

5.7 Real estate businesses and payroll tax 

Revenue NSW has published guidance outlining its view on the application of payroll tax to real estate 
businesses and outlining some of the key areas of non-compliance. 

An important aspect of Revenue NSW's guidance is in relation to what is referred to as "conjunction arrangement" 
which is when real estate agents share commissions on the sale of a property. 
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Revenue NSW considers that there are two forms of conjunction arrangements as follows:  

• external conjunction arrangements – where agents from independent and unrelated real estate 
businesses work together to sell a property but only one agent enters into an agency agreement with the 
vendor with a separate agreement between the two agents dealing with, amongst other things, their 
commission split; and 

• internal conjunction arrangements – an arrangement between a real estate business and an agent that 
routinely works for the business. Under the agency agreement, both the real estate business and the 
agent will ordinarily be listed as agents and the real estate business pays a commission to the agent. 

Revenue NSW notes that, generally, there are no payroll tax consequences for commissions paid under an 
external conjunction agreement but that there may be payroll tax consequences for an internal conjunction 
arrangements, including that the commissions may be taxable wages under the relevant contractor provisions, 
unless an exemption applies. 

w https://www.revenue.nsw.gov.au/taxes-duties-levies-royalties/payroll-tax/your-industry/real-estate  

 


