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1 Cases 

1.1 Ho, Loh, Low and Orr – default assessment penalty 

Facts 

In 2001 S M Ho, Kah Weng Loh, William Orr and T T Low purchased properties at 404 Queens Parade and 406 
Queens Parade in Clifton Victoria and, subsequently, formed a GST partnership.  

At the time of purchase, 404 Queens Parade contained a building used as commercial property. 406 Queens 
Parade contained a building used as a residential property. It was comprised of five bedrooms, a living room, and 
family, kitchen, and dining rooms.  

The partners said that they paid no GST for either purchase in 2001.  

In 2014, the partners leased the ground floor of 404 Queen Parade to Drakk Construction Group. The first floor 
was not included in the lease and was used as a building manager's floor and storage space, and at some point 
had been used rent free by Mr Orr.  

From 2012 to 2014, the partners subdivided both properties to create four lots. The existing building on 404 
Queens Parade and 406 Queens Parade stood on the front two lots (Lot 1 and Lot 2 respectively) of the property. 
The partners constructed two three storey residential dwellings on the newly created rear lots (Lot 3 and Lot 4).  

The partners claimed input tax credits for expenses associated with the construction, subdivision, developing and 
financing of the properties.  

In December 2013 and March 2014 the partners sold Lot 3 and Lot 4 respectively to unrelated purchasers. In 
both cases, the contract indicated that the price was not inclusive of GST, and the margin scheme would be 
applied to calculate GST. The developments costs were included by the partners in calculating the margin under 
the margin scheme for the supply of the two units. 

At some stage Lot 2 appeared to have been used as office premises but it was not clear whether it had been 
reconfigured from the residential features for this to occur. 

For the quarter ending 30 June 2014, the partners lodged a business activity statement for the partnership 
showing that they owed no GST on sales and capital purchases of approximately $150,000.  

In December 2014 and February 2015, the partners sold the existing property at 406 Queens Parade and 404 
Queens Parade respectively to unrelated purchasers. In both cases, the contract indicated that the sale was a 
supply of a going concern. In the case of 404 Queens Parade the sale completed on or about 19 June 2015. 

In 2015 the Commissioner commenced an audit of the partnership's activity statements from July 2013 to March 
2015. 

During the audit, the Commissioner discovered that the partners: 

1. had not reported any GST payable in relation to the sale of Lot 3 and Lot 4. The partners position 
was that the margin on each of those sales was nil; 

2. had not reported any rental income for the period during which the lease with Drakk Construction 
Group was on foot. The partners conceded that this was a mistake;  

3. had claimed input tax credits of $4,976 for loan and interest payments in the 31 December 2013 tax 
period. The partners conceded that this was a mistake;  

4. had claimed input tax credits of $11,594 in the 30 June 2014 tax period for expenses for which input 
tax credits had already been claimed in earlier tax periods; and 

5. had not lodged an activity statement for the tax period ending 30 June 2015. 

The Commissioner’s representatives contacted the purchaser of 406 Queens Parade who confirmed that the 
property was being used as a commercial property by a finance broker. 
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In August 2015, the Commissioner requested that the partners lodge a partnership activity statement for the tax 
period ending 30 June 2015. The partners asked for an extension to 18 September 2015 to lodge the activity 
statement. On 11 September 2015 the ATO granted an extension to 16 September 2015. No reasons were 
provided for why the request for an extension to 18 September 2015 was refused. 

As a result of the audit, the Commissioner issued:  

1. an amended assessment for the tax periods 1 October 2013 to 31 March 2015, increasing the 
partnership net amount by $138,887.  

2. a notice of assessment for the tax period ending 30 June 2015 (Default Assessment) imposing a 
net amount of $126,409 issued on 25 September 2015.  

3. a notice of assessment of penalty for failing to provide a document imposing a penalty of $94,806.75 
(Default Assessment Penalty). The Default Assessment Penalty was 75% of the tax shortfall 
calculated based on the Default Assessment.  

4. a notice of assessment of shortfall penalty imposing a penalty of $83,332.20 (Shortfall Penalty). The 
Shortfall Penalty was approximately 48% of the tax shortfall (including a 10% reduction for voluntary 
disclosure). 

In issuing the assessments, the Commissioner contended that the partners had wrongly calculated the margin on 
Lots 3 and 4 and had wrongly claimed that the supply of 404 Queens Parade was wholly exempt as a supply of a 
going concern as the first floor had never been leased. The Commissioner accepted that 50% of the supply of 
404 Queens Parade was exempt under the going concern. 

The partners objected to the various assessments and, after their objection was disallowed, applied to the 
Administrative Appeals Tribunal for review. 

Issues 

1. Whether the partners has correctly calculated the margin on the sale of Unit 1 and Unit 2; 
2. Whether the sale of 404 Queens Parade qualified as the supply of a going concern; 
3. Whether the sale of 406 Queens Parade qualified as the supply of a going or was an input taxed 

supply; 
4. Whether the Shortfall Penalty of $56,158.60 was correctly imposed and, if it was, whether a further 

remission is justified; and 
5. Whether the Default Assessment Penalty of $69,386.25 was correctly imposed and, if it was, whether 

a further remission is justified. 

Decision 

Calculation of margin 

The Tribunal noted that it had been established in Sterling Guardian Pty Ltd v Federal Commissioner of Taxation 
[2006] FCAFC 12 that the acquisition cost for calculating the margin is the acquisition cost alone and does not 
include development costs. As such, the partner' position was untenable. 

The Tribunal noted that, as a tax agent had been involved in the miscalculation, the inclusion of the development 
costs amount to recklessness and not mere carelessness. 

404 Queens Parade 

The Tribunal noted that it was accepted by the Commissioner that the supply of 404 Queens Parade was a mixed 
supply and that part of the building could constitute a going concern despite the fact that it was the whole building 
that was being supplied.  

The Tribunal considered that there was insufficient evidence to come to a different conclusion to the 
Commissioner that only 50% of the building met the conditions for the going concern. 
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The Tribunal rejected the partners reliance on GST Ruling 2002/5 noting it was dealing with circumstances where 
parts of buildings may from time to time may temporarily not be let, not where a part was never let and not 
intended to be let. 

406 Queens Parade  

The Tribunal did not accept that the supply of 406 Queens Parade was the supply of a going concern as there 
was no evidence to support this. In relation to whether it was an input taxed supply, the Tribunal noted that it 
would be input taxed if 406 Queens Parade was residential premises, but not it was commercial residential 
premises or new residential premises.  

Despite the fact that 406 Queens Parade comprised office or commercial premises, the Tribunal was prepared to 
accept that the property was inherently capable of being used as a residential premises given it was formerly a 
residential property, noting that the requirement was a very low threshold to satisfy, and therefore that it was 
residential premises. However, the Tribunal considered that there insufficient evidence of current state of the 
property such that it could not satisfied that the property was not new residential premises. The partners had 
stated in previous correspondence that the property had undergone what might be described as significant 
renovation but during the proceedings they contended that 406 Queens Parade was merely 'spruced up' for sale 
by painting the building.  

The Tribunal found that the partners explanations were inconsistent and that the partners failed to satisfy the 
requirements for an input taxed supply. 

Imposition and remission of Shortfall Penalty 

The Tribunal noted that, as a tax agent had been involved in the miscalculation of the margin, the inclusion of the 
development costs amount to recklessness and not mere carelessness. Accordingly, a 50% penalty had been 
rightly imposed. 

Remission of Default Assessment Penalty 

The Tribunal considered that the ATO's refusal to grant the extension to lodge the activity statement for the period 
ended 30 June 2015 to 18 September 2015 and, instead, only allowing an extension to 16 September 2015, 
seemed harsh and petty. 

The Tribunal noted that there was ongoing correspondence between the partners and the ATO during this period 
and that the partners had faced some difficult circumstances in this period including the difficulties with their 
internet and computer facilities and the death of the mother of one of the partners. 

The Tribunal considered that, in the circumstances, the imposition of a 75% penalty was an unjust outcome but 
noted that the partners had not lodged the activity statement in the timeframe that they requested. Given these 
circumstances, Tribunal considered that an appropriate decision was to remit the penalty by 50% 

Citation S M Ho & K W Loh & T T Low & W W Orr and Commissioner of Taxation [2018] AATA 3911 (DP 
O'Loughlin, Melbourne) 
w http://classic.austlii.edu.au/au/cases/cth/AATA/2018/3911.html 

1.2 Mavris – quoting for luxury car tax  

Facts 

Mr Mavris is a sole trader who sells new and used cars under the trading name Mavco Wholesale. Mr Mavris 
primarily traded cheaper cars, though a small portion of the cars he bought and sold were luxury cars, whose sale 
price exceeded the Luxury Car Tax (LCT) threshold.  

In July 2013, the Commissioner commenced an audit of Mr Mavris after receiving information following audits of 
other car dealers. At this time, Mr Mavris had not lodged any of his Business Activity Statements (BASs) since 1 
January 2010.  



Monthly tax training – November 2018 

 

 
 
Brown Wright Stein Lawyers © 2018 page 7 

Following the audit, the Commissioner issued Mr Mavris with default assessments for the quarters ending 30 
June 2012, 31 December 2012, 31 March 2013 and 30 September 2013 for GST and LCT liabilities on the 
supplies of 8 luxury cars, in addition to other commission and consulting income. The Commissioner applied a 
75% administrative penalty for the first tax period, with an uplift of 20% for each subsequent period.  

Mr Mavris accepted the GST liabilities imposed by the amended assessments.  

In August 2015, Mr Mavris lodged an objection against the LCT liabilities for 3 of the luxury cars, a Mercedes, 
McLaren and Bentley, on the basis that he had not made the supplies. Mr Mavris claimed he was never in 
possession of the cars, but rather, had 'booked' the cars on behalf of other suppliers. 'Booking' occurred where 
Mr Mavris knew a dealer who had a demonstrator luxury car and another dealer who wanted to purchase a 
similar car. Mr Mavrick would facilitate the transaction by 'booking' the cars into his name in the database 
maintained by the NSW RMS, so that the dealer who sought to sell a car would not be liable for any fines incurred 
while Mr Mavrick showed the car to the potential purchaser. Mr Mavris also noted that he would he would 'help' 
other dealers who had outstanding fines with RMS or were unable or unwilling to register cars in their own 
names, by booking cars in his name on the RMS database. Mr Mavrick noted that system of 'booking' was 
facilitated by the fact that wholesalers of cars are exempt from stamp duty on the registration of the cars with 
RMS.  

Mr Mavris submitted that the Mercedes was 'booked out' to him in August 2011 as a personal favour to Haberfield 
Automotives Pty Ltd, who could not include the Mercedes due to outstanding fines. The Mercedes was booked 
back to Haberfield on or around May 2012. Mr Mavris neither paid, nor received any money for the sale of, the 
Mercedes, despite an invoice showing a sale price of $185,000. Mr Mavris similarly submitted that the McLaren 
was 'booked out' to him by Premier Wholesale and that he did not pay any money for, nor received any money 
for, the transfer of the McLaren, despite an invoice showing a sale price of $365,000. Mr Mavris also submitted 
that he acquired the Bentley from Premier through a similar 'booking' arrangement.  

In the objection, Mr Mavris did not submit that he had received LCT ‘quotes’ from the purchasers of the cars.  

The Commissioner disallowed Mr Mavris' submission that he was not liable on LCT for the Mercedes, McLaren 
and Bentley because the supplies had not occurred.  

On 28 September 2016, Mr Mavris commenced Tribunal proceedings to review the Commissioner's objection 
decision.  

Mr Mavris attached copies of the LCT 'quotes' he purportedly received from Haberfield and Premier for the supply 
of the Mercedes and McLaren to his affidavit.  

Mr Mavris was unable to provide a 'quote' for the supply of the Bentley. However, Mr Mavris argued that the tax 
invoice issued by Premier, which contained Premier's ABN constituted a 'quote' for the purposes of the LCT Act 
because it satisfied the requirement in section 27-1 of the LCT Act that the recipient ‘quote an ABN’. Mr Mavris 
submitted in the alternative, that the tax invoice was a ‘periodic quote’ pursuant to section 9-10 of the LCT Act.  

The Commissioner was sceptical about Mr Mavris's version of events. In particular, the Commissioner questioned 
the authenticity of the LCT quotes. At the hearing however, Mr Mavris produced the original handwritten copy of 
the LCT quote for the Mercedes, which matched the copy attached to Mr Mavris' affidavit and was already in 
evidence. The Commissioner was suspicious about the veracity of the LCT quotes and urged the Tribunal to 
exercise caution with Mr Mavris' testimony. The Commissioner considered Mr Mavris' evidence needed to be 
approached critically and having regard to the overall unreliability and inconsistency of evidence, the Tribunal 
should conclude Mr Mavris had failed to discharge his onus of proof.  

Mr Mavris contended that if there was no LCT liability for the Mercedes in respect of the tax period ended 30 June 
2012, it followed that there should be no 20% uplift imposed for the subsequent tax period ended 31 December 
2012 when the McLaren and the Bentley were supplied.  

The Commissioner submitted that the 20% uplift applied irrespective of whether an LCT liability existed, because 
Mr Mavris had accepted the GST liabilities for those periods.  
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Mr Mavris submitted that that the penalties should be remitted because the transactions were not in the ordinary 
course of Mr Mavris' business, so Mr Mavris did not know, or ought reasonably to have known, that LCT was 
payable. Mr Mavris also noted he was not in a financial position to be able to pay the penalties.  

Issues 

1. Was Mr Mavris liable to pay LCT on the supply of the 3 luxury cars? 
2. Was the 20% uplift applicable? 
3. Should the penalties be remitted? 

Decision 

The Tribunal accepted that LCT was not payable in respect of the supply of the Mercedes and McLaren and 
remitted the matter to the Commissioner to issue amended LCT assessments and administrative penalty on the 
reduced shortfall amount. However, the Tribunal rejected Mr Mavris' submissions that the Bentley was not a 
taxable supply.  

The Tribunal rejected Mr Mavris' submissions in relation to the Bentley, that Premier's ABN on a tax invoice 
constituted a 'quote' for the purposes of the LCT Act. The Tribunal noted this was simply a tax invoice and did not 
satisfy the criteria for quoting in section 9-5(1) of the LCT Act, which requires that the quote be in the prescribed 
form. The tax invoice was not in the prescribed form. The tax invoice also did not constitute a ‘period quote’, as 
no period was specified, as required by section 9-10 of the LCT Act.  

The Tribunal accepted that the 20% uplift penalty was applicable because Mr Mavris accepted the GST liabilities.  

The Tribunal was not persuaded the administrative penalty should be remitted to any extent, noting little 
information was given by Mr Mavris about his precarious financial predicament and the evidence suggested that 
he was indifferent to his tax compliance, having not lodged GST returns for some 2 years.  

Citation Mavris and Commissioner of Taxation [2018] AATA 1825 (SM G Lazanas, Sydney) 
w http://classic.austlii.edu.au/au/cases/cth/AATA/2018/1825.html 

1.3 Nationwide Towing and Transport – payroll tax and relevant contracts 

Facts 

Eastern Van Services Pty Ltd carries on the business of providing roadside assistance to members of RACV 
Road Service Pty Ltd in Victoria.  

Under its agreement with RACV, Eastern Van Services would invoice RACV for the use of any parts or petrol 
used in providing assistance to RACV members where the members were entitled to parts and petrol at no cost. 
Where the member was not entitled to such items at no cost, Eastern Van Services could require payment from 
the member directly. 

Eastern Van Services engaged contractors to provide the services under its contract with RACV. The contractors 
would provide the required services and, from time to time, would provide additional services and supply 
additional spare parts. It would invoice the members directly for the additional services and parts. 

Eastern Van Services did not include the payments to the contractors in its payroll tax in Victoria.  

The approach of Eastern Van Services was consistent with a decision of the Chief Commissioner of State 
Revenue in 2006 that such arrangements did not give rise a ‘relevant contract’ between Eastern Van Services 
and the contractors under section 32 of the Payroll Tax Act 2007 (Vic) as the contract was one in respect of which 
the Chief Commissioner was satisfied the services performed by the contractors were services performed by 
persons who ordinarily performed services of that kind to the public generally in that financial year and, therefore, 
was a contract excluded from being a relevant contract. In coming to the decision in 2006, the Chief 
Commissioner accepted that the sale of spare parts and the additional services provided by some of the 
contractors are considered to be the services of the same kind to that provided by the contractors to Eastern Van 
Services and were services provided to the general public. 
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Section 32 of the PTA relevantly provides as follows: 

32. What is a relevant contract? 

(1) In this Division, a relevant contract in relation to a financial year is a contract under which a person 
(the designated person) during that financial year, in the course of a business carried on by the 
designated person— 

(a) supplies to another person services for or in relation to the performance of work; or 

(b) has supplied to the designated person the services of persons for or in relation to the performance of 
work; or 

(c) gives out goods to natural persons for work to be performed by those persons in respect of those 
goods and for re-supply of the goods to the designated person or, where the designated person is a 
member of a group, to another member of that group. 

(2) However, a relevant contract does not include a contract of service or a contract under which a 
person (the designated person) during a financial year in the course of a business carried on by the 
designated person— 

(a) is supplied with services for or in relation to the performance of work that are ancillary to the supply of 
goods under the contract by the person by whom the services are supplied or to the use of goods which 
are the property of that person; or 

(b) is supplied with services for or in relation to the performance of work where— 

(i) those services are of a kind not ordinarily required by the designated person and are 
performed by a person who ordinarily performs services of that kind to the public generally; or 

(ii) those services are of a kind ordinarily required by the designated person for less than 180 
days in a financial year; or 

(iii) those services are provided for a period that does not exceed 90 days or for periods that, in 
the aggregate, do not exceed 90 days in that financial year and are not services— 

(A) provided by a person by whom similar services are provided to the designated 
person; or 

(B) for or in relation to the performance of work where any of the persons who perform 
the work also perform similar work for the designated person— 

for periods that, in the aggregate, exceed 90 days in that financial year; or 

(iv) those services are supplied under a contract to which subparagraphs (i) to (iii) do not 
apply and the Commissioner is satisfied that those services are performed by a person 
who ordinarily performs services of that kind to the public generally in that financial year; 
or … 

[Emphasis added] 

Sometime before March 2015 the Chief Commissioner commenced a new investigation into the arrangements of 
Eastern Van Services and on 24 March 2015 issued assessments to Eastern Van Services for the financial years 
ending 2010 to 2014 on the basis that the payments to the contractors should have been included in the taxable 
wages of Eastern Van Services as the contracts were 'relevant contracts'. Whilst it is not clear from the decision, 
the Chief Commissioner presumably also issued assessments to Nationwide Towing and Transport Pty Ltd and 
Re’s Roadside Recovery Pty Ltd on the basis that they were grouped with Eastern Van Services. 
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On 19 May 2015 Eastern Van Services, Nationwide Towing and Transport and Re’s Roadside Recovery Pty Ltd 
objected to the assessments contending that the services provided by the contractors to Eastern Van Services 
were of a kind that the contractors performed for the public generally in the financial year and, therefore, the 
contracts with them were not relevant contracts under section 32(2)(b)(iv) of the PTA.  

On 12 November 2015 the Chief Commissioner disallowed the objection. The Chief Commissioner contended 
that as services provided to the public by the contractors were not provided in the course of carrying on a 
genuinely independent business, the contract did not fall within the exemption. This decision was consistent with 
the views of the Chief Commissioner in Revenue Ruling PTA021 that in order for the relevant exemption to apply 
it was necessary that the Chief Commissioner be satisfied that the contractor: 

1. provides the services in the course of conducting a genuine independent business, and 
2. ordinarily renders those services to the general public. 

Eastern Van Services, Nationwide Towing and Transport and Re’s Roadside Recovery appealed the objection 
decision to the Supreme Court of Victoria. The taxpayer's case was that the legislation did not require that the 
contractors be carrying on a genuine independent business, merely that they have provided services of the kind 
that they provided to Eastern Van Services to the general public. 

The Chief Commissioner relied upon the decisions in Drake Personnel Ltd v Commissioner of State Revenue 
(Vic) [2000] VSCA 122 and Re Behmer & Wright Pty Ltd and the Commissioner of State Revenue (Vic) (1994) 28 
ATR 1082. In Drake, the Victorian Court of Appeal held that, merely because a contractor was providing services 
to the clients of the principal in fulfilling their contract to the principal, did not mean that the contract fell within the 
exemption of providing services of the same kind to the general public. In Behmer Member Pagone had stated as 
follows: 

The requirement that the services to the public generally be ‘ordinarily rendered’ does no more than 
require the Commissioner or tribunal to look at the contractor’s business and to be satisfied that the 
ordinary course of that business is to render services to whoever will contract on like terms. 

[Emphasis added] 

The Chief Commissioner also contended that the relevant contract provisions are anti-avoidance provisions and 
that they should be construed purposively as a result. 

As the exemption under section 32(2)(b)(iv) of the PTA depends upon the satisfaction of the Chief Commissioner, 
an earlier decision of Croft J in the Supreme Court involving the parties had determined that the relevant question 
to consider on the appeal was whether the decision was affected by a legal error of the kind identified by the High 
Court in Avon Downs Proprietary Ltd v FCT [1949] HCA 26. In Avon Downs Dixon J had stated, in relation to a 
court’s power to review exercises of discretion of the Commissioner of Taxation, as follows: 

But it is for the commissioner, not for me, to be satisfied of the state of the voting power at the end of 
the year of income. His decision, it is true, is not unexaminable. If he does not address himself to the 
question which the sub-section formulates, if his conclusion is affected by some mistake of law, if he 
takes some extraneous reason into consideration or excludes from consideration some factor which 
should affect his determination, on any of these grounds his conclusion is liable to review. Moreover, 
the fact that he has not made known the reasons why he was not satisfied will not prevent the review 
of his decision. The conclusion he has reached may, on a full consideration of the material that was 
before him, be found to be capable of explanation only on the ground of some such misconception. If 
the result appears to be unreasonable on the supposition that he addressed himself to the right 
question, correctly applied the rules of law and took into account all the relevant considerations and 
no irrelevant considerations, then it may be a proper inference that it is a false supposition. It is not 
necessary that you should be sure of the precise particular in which he has gone wrong. It is enough 
that you can see that in some way he must have failed in the discharge of his exact function 
according to law. 

Issue 

Whether the Chief Commissioner’s decision that the contract between Eastern Van Services and the contractor 
was affected by a legal error of the kind referred to in Avon Downs.  
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Decision 

Croft J noted that in Drake three classes of cases were considered as follows: 

1. where the contractor works only for the principal but provides services to the clients of the principal; 
2. where the contractor works for other employment agencies and provides services to clients of the 

principal and the other employment agencies; and 
3. where the contractor works for the principal but also works for other members of the public without 

intervention of an employment agent. 

The Court in Drake had concluded that in the case of class 1 and 2 the exemption was not satisfied but that class 
3 it was satisfied. 

Croft J noted that the circumstances here did not fall into any of the three classes in Drake as the services that 
Eastern Van Services provided to the members was not limited to the services that they had contracted with 
Eastern Van Services to provide. 

Croft J rejected the Chief Commissioner's contention that section 32(2)(b)(iv) of the PTA required the contractor 
to be providing the services to the public in course of carrying on a genuinely independent business. Croft J 
decided not to follow the approach in Behmer. 

Croft J concluded that, as the Chief Commissioner's decision had proceeded on the basis that it was necessary 
that the services provided by the contractors to the public needed to be provided in the course of carrying on a 
genuinely independent business, it was affected by a legal error within the meaning referred to in Avon Downs. 

Croft J considered it appropriate to remit the matter to the Chief Commissioner to remake his decision.  

Citation Nationwide Towing & Transport Pty Ltd v Commissioner of State Revenue (No 2) [2018] VSC 609 (Croft 
J, Melbourne) 
w http://classic.austlii.edu.au/au/cases/vic/VSC/2018/609.html  

1.4 Jobema – dividend entitlements and estoppel  

Facts 

Jobema Pty Ltd was incorporated in 1969 by Edward Zacaropoulos (deceased) and formed part of a family group 
of companies.  

The family in this instance consisted of Edward, Edward’s children, Beatrice, John and Madeleine (deceased), 
and Edward’s grandchildren. 

Jobema's director was Edward until his death and Madeleine until her death and John, who continues to be a 
director. James Foran, Beatrice's son, has been a director since Edward’s death. 

Each of Beatrice, John and Madeleine, together with their respective children, hold one-third of the shareholding 
in Jobema.  

Beatrice has been estranged from the family since 1989.  

Until the time of his death, Edward had complete financial control over Jobema and made decisions as to the 
distribution of company funds to various family members without consulting them. 

If and when family members were provided with company funds, the amounts would be debited against the family 
member's loan account with Jobema, which would then be repaid each income year using the family member's 
dividend entitlements.  

Where company funds were advanced to Edward's grandchildren, those amounts would be debited to the loan 
account of their parent and ultimately repaid by the parent's dividend entitlements.  
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In each relevant income year, the amount of dividends declared in favour of a family member would be used in 
whole to repay his or her loan account with Jobema, so that no balance was outstanding at the commencement 
of the next income year. 

Jobema declared dividends in favour of Beatrice in the financial years ended 2011 to 2015 totalling $2,761,555. 

Although Beatrice received monies from Jobema in each financial year, actual amounts paid to Beatrice were 
less than the amount of dividends declared in her favour, as some of those monies were directed to other family 
members, or to the ATO to meet her tax liability. 

Jobema and its external accountants were responsible for preparing and filing Beatrice's income tax returns. 
Beatrice did not witness or sign any of her income tax returns before 2017, save for one in 2003. She was also 
provided with a copy of her 2010 and 2011 tax returns in 2013, and possibly also with her 2014 income tax return 
at some stage, but otherwise did not receive copies of tax returns until 2017. 

Beatrice claimed that she was unaware that her dividend entitlements were being diverted and had not authorised 
any such transfers or payments.  

Proceedings in the Supreme Court of NSW 

On 15 June 2017, Beatrice brought proceedings against Jobema in the Corporations List of the Supreme Court of 
New South Wales for debt, in the form of the balance of the dividends declared in her favour but not paid to her. 
She also sought an account of monies, declarations and/or the winding up of Jobema.  

In accordance with the practice notes in the Corporations List, applicants were not immediately required to plead 
their claim and respondents were not immediately required to file a defence.  

Directions were made at the early stages for Beatrice and Jobema to file affidavits.  

On 5 October 2017, Beatrice filed an application for summary judgment on the basis that Jobema had not denied 
the existence of the debt claimed by Beatrice.  

There was no direction for the filing of pleadings. The application for summary judgment proceeded to a hearing 
without the issues being formally joined.  

In the summary judgment hearing, Jobema submitted that it had an arguable defence of conventional estoppel to 
the claim.  

Conventional estoppel would have the effect of precluding either party from denying an assumption which had 
formed the conventional basis of a relationship between them. 

The basis of the estoppel asserted by Jobema was that the parties proceeded on a common assumption as to the 
manner in which Edward distributed dividends over a period of at least 15 years, a practice to which the 
respondent had acquiesced without question. The relevant assumption asserted was ‘the practice of Edward’s 
use of [Jobema] to facilitate payments to his family members and account for those payments as he saw fit’. 

The primary judge noted that for conventional estoppel to be established, the following matters had to be 
established: 

1. that the party asserting an estoppel has adopted an assumption as to the terms of its legal relationship 
with the other party; 

2. that the other party has adopted the same assumption; 
3. that both parties have conducted their relationship on the basis of that mutual assumption; 
4. that each party knew or intended that the other act on that basis; and 
5. that departure from the assumption will occasion detriment to the first party.  

Whilst the primary judge agreed that Jobema would suffer detriment if there was a common assumption as 
submitted by Jobema, he rejected that Jobema had established that there was a common assumption upon 
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which the parties had acted. He considered that there was no tenable argument that the other requisite elements 
of a conventional estoppel could be established.  

He reasoned that to establish conventional estoppel, it would be necessary to establish that a common 
assumption was held by Beatrice, to the effect that Edward would at his discretion divert dividends to which 
Beatrice was legally entitled to without her consent.  

The primary judge found that there was nothing in the evidence adduced to suggest that Beatrice knew of, let 
alone acquiesced in the diversion of her dividend entitlements to her children, or other adjustment to her loan 
account. 

He found that Beatrice's evidence was uncontradicted.  

In his view, the fact that Beatrice may have been content to leave Edward to conduct the affairs of Jobema as he 
wished did not equate to the assumption on her part that Jobema would divert her dividend entitlements to other 
members of the family. 

Summary judgment was entered in favour of the respondent to the sum of $2,102,587.58. 

Court of Appeal 

Jobema sought leave in the Court of Appeal to appeal the decision of the primary judge.  

Jobema submitted that there was evidence to support its case of a conventional estoppel, as Beatrice had never 
previously raised enquiries with Jobema or Edward about the income declared in her tax returns, or compared 
them to the monies she had received.  

Further, she did not query John’s email of 10 April 2016 which adverted to distributions that used to be made to 
family members including the grandchildren.  

Jobema also submitted that having access to all relevant documents through the usual document production 
processes including discovery, as well as having the ability to fully cross-examine Beatrice were essential to 
establish its estoppel defence, and that a summary judgment should not be handed down at such an early stage 
of the proceedings. 

Issues 

Did the primary judge err in rejecting Jobema's response to the claim that it had an arguable defence based on 
conventional estoppel?  

Decision  

Beazley ACJ, Leeming JA, Payne JA granted leave to appeal and made the order to set aside the orders made 
by the primary judge. 

They considered the decision in Agar v Hyde [2000] HCA 41 which held that in order to be entitled to summary 
judgement, there must be ‘a high degree of certainty about the ultimate outcome of the proceeding if it were 
allowed to go to trial in the ordinary way’. 

They were not satisfied that the test of ‘a high degree of certainly’ had been meet. They noted that the evidence 
adduced by Beatrice had not been tested by cross-examination and therefore cannot be said to be 
uncontradicted.  

Further, her receipt of the 2010-2011 tax returns, and her failure at that time to query the discrepancy between 
her declared income in those returns and what she had received, raised a question as to the extent of her 
knowledge of the manner in which dividends were allocated by Jobema upon her father’s direction. 

Citation Jobema Pty Ltd v Zacaropoulos [2018] NSWCA 235 (Beazley ACJ, Leeming JA, Payne JA) 
w http://classic.austlii.edu.au/au/cases/nsw/NSWCA/2018/235.html 
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1.5 Grewal v Layton – parties to loan 

Facts 

Mr Grewal and Mr Layton were business partners in a company known as Objekt Retails Pty Ltd.  

My Layton had a separate interest in a number of other businesses including a business known as 'Balducci’. Mr 
Layton was also the controller of a company known as Furnmart Australia Pty Limited. 

In 2016, Furnmart, and by extension Mr Layton, was experiencing financial difficulties. Around this time, there 
was an SMS exchange between Mr Grewal and Mr Layton in the following terms: 

Grewal: Let me know if you need any short term funding as I can use some of the money I have in the 
bank from my UK house sale. 

…. 

Layton: Ok, can you transfer to Furnmart Australia? 

… 

Grewal: No worries, we are partners in this. Will you be able to return this when your Balducci monies 
come through? Or Queensland settlement whichever is the earlier 

Layton: Yes for sure 

Mr Grewal advanced $175,000 by paying it into Furnmart's bank account. 

By January 2017 Mr Grewal had not been paid. Mr Grewal sent Mr Layton an email in the following terms: 

‘I am now owed over $650k made up of the following: 

• 175k loan made to Furnmart in good faith to help you out of a hole. 

… 

Please let me know your detailed plan to resolve this situation asap. How can I trust what you say about 
paying me when in the past you have promised to pay me a certain day and you have never followed 
through on it?’ 

Mr Grewal was not repaid. Furnmart entered into liquidation. 

Mr Grewal claimed that Mr Layton owed him the money that he had lent and commenced proceedings in the 
Supreme Court of New South Wales. 

Mr Layton responded that the loan had been made to Furnmart. 

Issue 

Was the loan made to Mr Layton or to Furnmart? 

Decision 

The Court held that the references to ‘you’ in the SMS agreement were references to Mr Layton personally and 
not to Furnmart.  

Although Mr Grewal sometimes used the pronoun ‘you’ interchangeably to Mr Layton and companies he 
controlled, the use of the word ‘you’ in the SMS was not obviously a reference to Furnmart and in some cases 
could not have been a reference to that company. For example, when Mr Grewal said ‘will you be able to return 
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this when your Balducci monies come through’, the references to ‘you’ and ‘your’ were clearly references to Mr 
Layton and what belonged to him, not to Furnmart and what belonged to it. 

It was also found that a payment of $175,000 directly to the Furnmart account did not meant that the loan was 
made to Furnmart. It is common for borrowers to direct payment of the borrowed money to a third party. 

In relation to the 2017 email, the Court found that the reference to a ‘loan made to Furnmart’ appeared to be a 
reference to the fact that the money was actually paid to Furnmart. The balance of the email was directed at 
seeking repayment from Mr Layton personally. That fact was consistent with the loan being made to Mr Layton. 

Citation Grewal v Layton [2018] NSWSC 1634 (Ball J, Sydney) 
w https://www.caselaw.nsw.gov.au/decision/5bd778b6e4b0a8a74af0a843  

1.6 Winter v Nemeth – formation of contract 

Facts 

In early 2009, Nemeth was engaged in family law proceedings with her husband.  

Winter was a close friend of Nemeth and provided Nemeth with support during the proceedings.  

In January 2010 Nemeth entered into a litigation funding agreement with a Mr Byrnes and/or companies 
associated with him. 

Shortly after Nemeth made a statement to Winter as follows: 

When this case is over, I will give you the money to buy a house to live in at Double Bay for all the help 
you are giving me and everything that you have done for me. At the end I will have the money for you to 
buy a home. That money will be nothing to me.’ 

Winter performed a number of services for Nemeth in connection with the family law proceedings. Winter 
contended that she had performed these services because of the promise Nemeth had made. 

After the completion of the family law proceedings, Nemeth refused to provide Winter with the money to buy the 
house as promised. 

In 2015 Winter commenced proceedings against Mr Byrnes in the Local Court claiming that he was indebted to 
her in the amount of $100,000 for work Winter had done on Nemeth's family law proceedings. 

In 2016 Winter commenced proceedings in the Supreme Court of New South Wales against Nemeth for breach of 
contract. 

At first instance, Campbell J accepted that Nemeth made the promise, but was not satisfied that the promise was 
contractual, noting that not all promises are legally enforceable. Campbell J referred to the decision of High Court 
in Ermogenous v Greek Orthodox Community (2002) 209 CLR 95 where the principles for formation of a contract 
were summarised as follows: 

‘To be a legally enforceable duty there must, of course, be identifiable parties to the arrangement, 
the terms of the arrangement must be certain, and, unless recorded as a deed, there must 
generally be real consideration for the agreement. Yet ‘[t]he circumstances may show that [the 
parties] did not intend, or cannot be regarded as having intended, to subject their agreement to 
the adjudication of the courts’. 

Campbell J considered that they key issues in this case were whether Winter gave consideration for the promise 
and whether the parties intended to create legal relations. Campbell J was not satisfied that either of these 
requirements were satisfied. In relation to the giving of consideration Campbell J referred to the decision of the 
High Court in Australian Woollen Mills Pty Ltd v the Commonwealth (1954) 92 CLR 425 where the following 
statement was made: 
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 ‘In cases of this class, it is necessary, in order that a contract may be established, that it should be 
made to appear that the statement or announcement which is relied on as a promise was really 
offered as consideration for the doing of the act, and that the act was really done in consideration 
of a potential promise inherent in the statement or announcement. Between the statement or 
announcement, which is put forward as an offer capable of acceptance by the doing of an act, and 
the act which is put forward as executed consideration for the alleged promise, there must subsist, 
so to speak, the relation of a quid pro quo.’ 

Accordingly, Campbell J found that there was no binding contract between Winter and Nemeth.  

Winter appealed to the New South Wales Court of Appeal.  

Issue 

Whether the promise was contractual. 

Decision 

The Court upheld the decision of Campbell J, agreeing that the promise was consistent only with a statement of 
intention to make a gift to Winter as a trusted friend.  

The Court considered that the phrase ‘for all the help you are giving me and everything you have done from me’ 
was not sufficient evidence to indicate that Winter promised or undertook to perform work for Nemeth in the future 
and in return for the promise.  

Further, the Court considered that there was also no objectively ascertainable intention to create legal relations 
between the parties. 

Citation Winter v Nemeth [2018] NSWCA 236 
w http://classic.austlii.edu.au/au/cases/nsw/NSWCA/2018/236.html  
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2 Legislation 

2.1 Progress of legislation 

Title 
Introduced 

House Passed House 
Introduced 

Senate Passed Senate Assented 

Income Tax Rates Amendment 
(Working Holiday Maker Reform) 
2016 

12/10 17/10 7/11   

Income Tax (Managed Investment 
Trust Withholding Tax) Amendment 
2018 

20/9     

Superannuation (Objective) 2016 9/11 22/11 23/11   

Treasury Laws Amendment 
(Improving Accountability and 
Member Outcomes in 
Superannuation Measures No. 2) 
2017 

14/9 23/10 13/11   

Treasury Laws Amendment (2018 
Measures No. 2) 2018 

8/2 25/6 26/6   

Treasury Laws Amendment (2018 
Measures No. 4) 2018 

28/3 25/6 25/6   

Treasury Laws Amendment (2018 
Measures No. 5) Bill 2018 

20/9 17/10 18/10   

Treasury Laws Amendment (2018 
Superannuation Measures No. 1) 
2018 

24/5 19/6 25/6   

Treasury Laws Amendment (Lower 
Taxes for Small and Medium 
Businesses) 2018 

16/10 16/10 17/10 18/10 25/10 

Treasury Laws Amendment 
(Reducing Pressure on Housing 
Affordability Measures No. 2) 2018 

8/2 1/3 19/3   

Treasury Laws Amendment (Tax 
Integrity and Other Measures) 2018 

28/3 10/5 18/6 20/9 3/10 

Treasury Laws Amendment (Tax 
Integrity and Other Measures No. 2) 
2018 

24/5 25/6 27/6   

Treasury Laws Amendment 
(Working Holiday Maker Employer 
Register) 2017 

16/2 9/5 10/5   

 
2.2 Proposed changes to Division 7A 

In May 2012, the Board of Taxation was commissioned by the Government to undertake a Post Implementation 
Review of Division 7A to determine whether it was operating in line with its policy intent. The Board released 2 
discussion papers (in December 2012 and March 2014) and provided its final report to the Government in 
November 2014. 

Government announced its response to the Board's recommendations as part of the 2016-2017 Federal Budget. 
In addition, as part of the 2018-2019 Federal Budget the Government announced that it would amend Division 7A 
to make it clear that unpaid present entitlements fall within its scope. 

On 22 October 2018, Treasury released a Consultation Paper to assist in developing the legislation to enact the 
Government's announced changes to Division 7A.  

The Consultation Paper addresses 4 main changes to the operation of Division 7A and six further changes 
described as minor technical amendments. Some of the proposals put forward by The Treasury in the 
Consultation Paper represent a departure from the recommendations previously made by the Board of Taxation. 

The proposed commencement date for the amendments is 1 July 2019 (subject to certain transitional rules). 
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Simplified loan rules 

Single 10 year loan model 

The existing rules relating to the apportionment of repayments between principal and interest will be replaced by 
a 10 year loan model which has the following features: 

• a maximum term of 10 years, beginning at the end of the income year in which the benefit is provided; 
• the annual benchmark interest rate will be the 'Small Business; Variable; Other; Overdraft-Indicator 

Lending rate' most recently published by the Reserve Bank of Australia prior to the start of each income 
year (the current Division 7A rate is 5.2%, the comparison rate is 8.3%); 

• there will be no requirement for a formal written loan agreement. However, written or electronic evidence 
showing that the loan was entered into must exist by the lodgment day of the private company's income tax 
return which shows: 
o the parties to the loan; 
o the agreement that the loan be made, including details of the date and evidence of its execution and 

binding nature on the parties to the agreement; and 
o the loan terms (the amount of the loan, the date it was made, the requirement to repay the loan 

amount, the term of the loan and the interest rate payable); 
• the minimum yearly repayment amount consists of both principal and interest with: 

o the principal component being a series of equal annual payments over the term of the loan; and 
o the interest component being calculated on the opening balance of the loan each year using the 

benchmark interest rate; 
• where the minimum yearly repayment is not made in full any shortfall will give rise to a deemed dividend for 

that year; 
• interest is calculated for the full income year, regardless of when the repayment is made during the year 

(except year 1). If the loan is paid out early (i.e. before Year 10), interest will not be charged for the 
remaining years of the loan; and 

• repayments of the loan made after the end of the income year but before the lodgment day for the first 
income year are counted as a reduction of the amount owing even if they are made prior to the loan 
agreement being finalised consistent with the current law. Interest for year 1 is calculated for the full 
income year on the balance of the loan outstanding at lodgment day. 

Transitional rules 

There will be no grandfathering of existing complying loan arrangements (including any pre-4 December 1997 
loans that have not already been forgiven as a result of a limiting statute).  

Taxpayers that have existing 7 year (unsecured), 25 year (secured) loans or pre-1997 loans will be required to 
transition to the new 10 year loan model, in accordance with the following transitional rules: 

• complying 7 year loans in existence at 30 June 2019 must comply with the new proposed loan model and 
new benchmark interest rate in order to remain complying loans, but will retain their existing outstanding 
term; 

• all complying 25 year loans in existence as at 30 June 2019 will be exempt from the majority of changes 
until 30 June 2021. However, the interest rate payable for these loans during this period must equal or 
exceed the new benchmark interest rate. On 30 June 2021, the outstanding value of the loan will give rise 
to a deemed dividend unless a complying loan agreement is put in place prior to the lodgment day of the 
2020-21 company tax return. The first repayment will be due in the 2021-22 income year, and the term for 
these loans will end in 2031; and 

• pre-1997 loans that have not been forgiven and that continue to be reported in tax returns will come into 
Division 7A as 10 year loans as at 30 June 2021 if an appropriate agreement is put in place.  

Distributable surplus 

The amount of a deemed dividend under Division 7A is currently capped at the amount of the distributable 
surplus of the private company that provided the benefit. The concept of distributable surplus will be removed so 
that dividends will be deemed for the entire value of the benefit that was extracted from the private company.  



Monthly tax training – November 2018 

 

 
 
Brown Wright Stein Lawyers © 2018 page 19 

Unpaid present entitlements 

Where a UPE remains unpaid at the lodgment day of the private company’s income tax return, the UPE will be a 
deemed dividend from the company to the trust (which is assessable at the marginal tax rates of the beneficiaries 
or the top marginal tax rate, if assessable to the trustee), or alternatively the UPE can be put on ‘complying loan 
terms’ under which principal and interest payments are required to be made. This effectively brings the timing of a 
UPE into line with a loan from a private company. 

All UPEs arising on, or after 16 December 2009 and on, or before, 30 June 2019, that have not already been put 
on complying loan terms or deemed to be a dividend, will need to be put on complying terms by 30 June 2020 
(not the lodgment date). The first repayment for such loans would be due in the 2019-20 income year. Any 
amounts outstanding that have not been put on complying loan terms by the end of the 2019-20 income year will 
result in a deemed dividend for the outstanding amount of the UPE. 

All UPEs that arise on, or after, 1 July 2019 will need to be either paid to the private company or put on complying 
loan terms under the new 10 year loan model prior to the private company’s lodgment day, otherwise they will be 
a deemed a dividend. 

UPEs that have already been placed on complying loan terms will be treated in accordance with the relevant 7 or 
25 year loan transitional rules. 

The discussion paper asks whether pre-16 December 2009 UPEs should be subject to Division 7A, but does not 
suggest that they will. 

Reviewing breaches of Division 7A 

Self-correction mechanism 

Qualifying taxpayers will be permitted to self-assess their eligibility for relief from the consequences of Division 7A 
rather than having to apply to the Commissioner for him to exercise his discretion under section 109RB to 
disregard a deemed dividend, or to allow it to be franked . To qualify for self-correction, you will need to meet the 
eligibility criteria in relation to the benefit that gave rise to the breach. The eligibility criteria will require that: 

• on the basis of objective factors, the breach of Division 7A was an inadvertent breach; 
• appropriate steps have been taken as soon as practicable (and no later than six months after identifying 

the error unless the Commissioner allows more time) to ensure that affected parties are placed in the 
position they would have been in had they complied with their obligations; and 

• you have taken, or is taking, reasonable steps to identify and address any other breaches of Division 7A. 

In order to self-correct an eligible taxpayer must: 

• convert the benefit into a complying loan agreement, on the same terms that would have applied had the 
loan agreement been entered into when it should have been; and 

• make catch up payments of the principal and interest that would have been payable as prior minimum 
yearly repayments had the taxpayer complied with Division 7A when it should have. The interest 
component of the catch-up payment will be compounded to reflect prior year non-repayments. This 
compounded interest should be declared as assessable income in the private company's income tax return 
for the income year in which the catch-up payment is made. 

The current Commissioner's discretion will be removed in its current form, and remain available only in 
circumstances where the taxpayer seeks the Commissioner's discretion to have the dividend franked. 

Period of review 

It is proposed that the period of review assessments in relation to Division 7A transactions be extended to cover 
14 years after the end of the income year in which the benefit provided gave rise, or would have given rise, to a 
deemed dividend. 

COMMENT –this is double the time that the Commissioner has to review transfer pricing arrangements. 
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Safe Harbours – provision of assets for use 

Since 1 July 2009, section 109CA has treated the provision of an asset for use as a 'payment' for the purposes of 
Division 7A. The shareholder or their associate can avoid a deemed dividend by ensuring that an arm's length 
amount for usage is paid. However, the determination of this arm's length amount can be difficult to ascertain and 
increases compliance costs for taxpayers. 

A safe harbor comprising a formula and accompanying rules will be introduced, although taxpayers will continue 
to be able to use their own calculation of arm's length value. The formula is based on the cost of the asset for the 
first 5 years, the period the asset is available, and the benchmark rate plus 5%.  Once an asset has been held for 
more than 5 years, the higher of cost and market value will determine the charge. 

This safe harbor will apply for the exclusive use of all assets excluding motor vehicles on the basis that the 
market value for the rental of a motor vehicle is readily ascertainable.  It will still be possible to determine a 
market rate where practicable. 

Miscellaneous technical amendments 

Use of assets – timing rules 

Amendments will be made to ensure that a payment under section 109CA of the ITAA 1936 for an income year 
should be taken to be made on the first day of the income year that the shareholder or associate of a shareholder 
uses the asset or has a right to use that asset (regardless of whether that right is an exclusive right). 

Interaction between debt forgiveness and loans 

Section 109G(3) of the ITAA 1936 will be amended so that a forgiven debt will only be taken to not give rise to a 
dividend, on the basis that the loan that resulted in that debt gave rise to a deemed dividend, if the earlier 
deemed dividend has been taken into account in the income tax assessment of an entity. 

In the ordinary course of business 

Section 109M of the ITAA 1936 prevents Division 7A from applying to loans made in the ordinary course of an 
entity's business if the loan is made on the usual terms offered to arm's length parties.  

The exception will be amended so that it is limited to loans made in the ordinary course of a business of lending 
money to third parties. Such loans will be required to be made on terms consistent with the usual terms on which 
the company makes loans to third parties and on an arm's-length basis. 

Benefits provided through interposed entities 

Currently, subsection 109T(1) of the ITAA 1936 sets out the circumstances in which a taxpayer will be taken to 
receive a payment or loan from a private company because of dealings involving an interposed entity or entities. 
It can be problematic to establish that an entity is interposed for these purposes where the quantum or nature of 
the benefit provided to the taxpayer differs from the benefit provided by the private company to the interposed 
entity. Subsection 109T(1) of the ITAA 1936 will be amended to apply in any case where a loan, payment or other 
benefit is provided to a taxpayer if a reasonable person would conclude that this benefit would not have been 
provided but for a loan, payment or other benefit being provided or being expected to be provided by the private 
company to another entity (whether or not this is the same entity that provided the benefit to the taxpayer). 

Deemed dividends are non-deductible 

Section 109Z of the ITAA 1936 will be amended to make it clear that a payment that is taken to be a dividend 
under Division 7A is not an allowable deduction. This merely represents the enshrining of the current position in 
the legislation and it is not clear why this change is needed. 
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Division 7A and fringe benefits tax 

In cases where a shareholder in a private company is also an employee of that company, both FBT and Division 
7A are potentially applicable. The stated policy is that: 

• for a benefit that is a loan or a debt forgiveness, Division 7A should apply in preference to FBT; and 
• for a benefit that is a payment, FBT should apply in preference to Division 7A. 

Amendments will be made to improve the clarity and integrity in relation to the interaction between Division 7A 
and the FBT provisions. 

w https://treasury.gov.au/consultation/c2018-t227294/ 

 
2.3 Duty brackets indexation 

The New South Wales Treasurer has announced that the NSW government will introduce indexation of stamp 
duty brackets from 1 July 2019. 

The duty brackets will be indexed to CPI. 

No other details of the indexation have been released to date. 

w https://www.treasury.nsw.gov.au/sites/default/files/2018-11/20181105%20-%20Media%20Release%20-
%20Perrottet%20-%20Stamp%20Duty%20reform%20first%20in%20a%20generation.pdf 

2.4 Vacant land 

In October Treasury released draft legislation to give effect to the Budget change to deny deductions connected 
to the ownership of vacant land unless: 

1. It is incurred by the entity in carrying on a business in order to earn assessable income; 
2. an affiliate, spouse or child of the taxpayer, or an entity that is connected with the taxpayer or of which 

the taxpayer is an affiliate, is carrying on a business on the vacant land; 
3. The taxpayer incurring the expenditure is: 

a. a corporate tax entity; or 
b. a superannuation plan that is not a self-managed superannuation fund; or 
c. a managed investment trust; or 
d. a public unit trust; or 
e. a unit trust or partnership, if each member of the trust or partnership is covered by a paragraph 

above at that time during the income year. 
 
The measures will apply to treat land as vacant unless there is a substantial structure on the land. If some part of 
land has been built on and some other part on the same title remains vacant, the new law will apply to the vacant 
part. 
 
Where residential premises are constructed on the land, the denial of deduction will continue until the residential 
premises are able to be occupied and leased, hired or licensed or available for lease, hire or licence. 
 
Any costs that are no deductible will go to cost base if they are eligible to be included in cost base. 
 
The measures are intended to apply to costs incurred in relation to land held on or after 1 July 2019 regardless of 
when it was acquired. 
 

COMMENT – on the current drafting costs in relation to agistment income would be non-deductible, unless 

land is agisted to one of the related parties outlined above. 

w https://treasury.gov.au/consultation/c2018-t334991/    
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2.5 Everett assignments and CGT small business concessions 

In October Treasury released draft legislation to give effect to the Budget change to prevent the use of the small 
business CGT concessions where partners alienate their income by creating, assigning or otherwise dealing in 
rights to the future income of a partnership. 

The draft legislation would insert a new section 152-10(2B) into the ITAA 1997 making it a new basic condition 
that where the CGT event involves the creation, transfer, variation or cessation of a right or interest that would 
entitle an entity to: 

1. an amount of the income or capital of a partnership; or 
2. an amount calculated by reference to a partner’s entitlement to an amount of income or capital of a 

partnership, 

the recipient of the right or interest will need to have a ‘membership interest’ in the partnership. That is, they will 
need to be a partner of the partnership. An Everett assignment does not result in an assignee becoming a partner 
in the partnership. 

COMMENT – while this change will result in an Everett assignment not resulting in the small business CGT 

concessions applying, such assignments may still be relevant where i) the partnership interest has little value, ii) 
the partnership interest has a substantial cost base, or iii) where there are available capital losses or offset gains. 

w https://treasury.gov.au/consultation/c2018-t311508/  
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3 Rulings 

3.1 Grant of easements, profits à prendre and licences 

The ATO has released Taxation Determination TD 2018/15 confirming that it considers that the relevant CGT 
upon grant of easements, profits à prendre and licences is CGT event D1 (creation of right) and not CGT event 
A1 (disposal of an asset). 

That the grant is CGT event D1 and not CGT event A1 has the consequence that the market value substitution 
rule does not apply as it does not apply to CGT event D1. 

The explanation in the ruling for the fact that CGT A1 does not happen is that the recipient of the grant does not 
receive the benefit of the further growth of the asset over which the easements, profits à prendre or licence is 
granted and, therefore, it cannot be said to be a disposal.  

The ATO notes the further consequences of CGT event D1 being the relevant CGT event are as follows: 

• no part of the cost base of the asset can be taken into account in working out the amount of any capital 
gain or capital loss that arises from the grant;· 

• any capital gain or capital loss cannot be disregarded merely because the asset was acquired prior to 20 
September 1985; 

• any capital gain is not a discount capital gain; and 
• no exemption is available under Division 118 if the grant relates to a main residence because the main 

residence exemption does not apply to CGT event D1. 

ATO reference Taxation Determination TD 2018/15 
w https://www.ato.gov.au/law/view/document?DocID=TXD/TD201815/NAT/ATO/00001 

3.2 Interim stamping of agreements and transfers in conformity  

Revenue NSW has issued Revenue Ruling No. DUT 025v2 on 26 October 2018 to replace the existing Revenue 
Ruling No. DUT 025. 

The new DUT 025v2 took effect on 26 October 2018. 

Under the new DUT 025v2, taxpayers wishing to request the Chief Commissioner of Revenue NSW stamp 
agreements and transfer on an interim basis must lodge a submission to the Chief Commissioner in support of 
their application. Previously, the taxpayer (or the taxpayer's representative) making a request for interim stamping 
of an agreement would provide an undertaking to Revenue NSW. 

The submission must: 

1. detail the reason why consideration cannot be determined at the time of stamping; 
2. advise the Chief Commissioner of the highest consideration that can be ascertained at the time of interim 

stamping; 
3. contain an undertaking that the taxpayer will: 

(a) advise the Chief Commissioner of the date when the final value or consideration will be determined; 
(b) provide all necessary information to enable final stamping of the agreement; 
(c) lodge the interim stamped agreement for reassessment and final stamping; 
(d) pay any additional duty within 3 months of the date of the notice of assessment. 

Where the submission is prepared by another person other than the taxpayer (for example, a legal advisor), the 
undertaking must include a statement that the person is authorised to give the undertaking on behalf of the 
taxpayer. 

Revenue NSW reference Revenue Ruling No. DUT 025v2 
w https://www.revenue.nsw.gov.au/info/legislation/rulings/duties/dut025v2 
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3.3 Travel expenditure relating to rental investment properties 

The Commissioner has finalised his draft ruling on deductions for travel expenditure relating to rental investment 
properties (see our May 2018 tax training notes) as a result of the introduction of section 26-31 of the ITAA 1997 
with effect from 1 July 2017. 

Under section 26-31 of the ITAA 1997 a person cannot deduct a loss or outgoing for travel if is incurred to gain or 
produce assessable income from the use of residential premises as residential accommodation. There are 
exceptions to this prohibition on deductibility, including if the losses or outgoings are incurred in a business 
carried on for the purpose of gaining or producing assessable, which the ATO say is a business of ‘property 
investing or a business of providing retirement living, aged care, student accommodation or property 
management services’ (noting that this is not the text of the legislation which only requires you carry on a 
business). 
 
The provision also does not apply to: 
 

(a) a corporate tax entity; or 
(b) a superannuation plan that is not a self-managed superannuation fund; or 
(c) a managed investment trust; or 
(d) a public unit trust; or 
(e) a unit trust or partnership, if each member of the trust or partnership is covered by a paragraph 

above at that time during the income year. 
 
There are no material changes between the draft ruling and the final ruling. 
 

ATO reference Law Companion Ruling LCR 2018/7 
w http://law.ato.gov.au/atolaw/view.htm?docid=COG/LCR20187/NAT/ATO/00001 
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4 Private Binding Rulings 

4.1 Main residence exemption – the absence rule 

Facts 

The taxpayer acquired a unit and established the unit as their main residence.  

The taxpayer still considers the unit to be their main residence and lives their alone. 

The unit is listed as the place of residence of the taxpayer on various government records including the 
taxpayer’s drivers’ licence, electoral roll, and tax returns. The taxpayer's personal mail is directed to the unit. 

The taxpayer provides services to clients who are geographically dispersed. The central business office of the 
taxpayer is located in one region while the taxpayer operates remotely from the unit in another region. Business 
correspondence is directed the business office or dealt with electronically.  

The taxpayer travels frequently for work and for personal reasons. The taxpayer can be away for short periods 
(days) or months at a time. The taxpayer travels between 4-6 months of the year visiting clients and a network of 
other professionals that are affiliated with the business activity of the taxpayer or for personal travel. 

The taxpayer resides at the unit when not otherwise travelling for work or for personal reasons. 

The taxpayer owns another property in another region which is rented on a permanent basis. The other property 
was the previous main residence of the taxpayer. There is a small unit at the rear of that property which the 
taxpayer still uses when travelling in the region. 

The taxpayer uses a motor home when they travel and, whilst travelling, stores immediate personal effects 
(clothes, accessories, phone and laptop) in the motor home. 

The taxpayer is intending to travel (primarily for work) for a period not exceeding a month and then will return to 
the unit. Whilst away from the unit, taxpayer wishes to rent it out for short stay guests on Airbnb. 

The taxpayer will pay a cleaner to attend the unit and maintain its cleanliness between paying guests using 
cleaning items the taxpayer will leave at the unit.  

Issue 

Does the absence rule in section 118-145 of the ITAA97 apply when the taxpayer is absent from the unit and 
making it available to guests on Airbnb such that the taxpayer can disregard the income producing use of the 
unit? 

Decision and reasons 

The ATO ruled that the taxpayer is not ‘absent’ from the unit when travelling such that they cannot disregard the 
income producing use. 

The ATO noted that section 118-145 provides that when a person ceases to use a dwelling as their main 
residence, they can choose to continue to treat it as their main residence for a maximum of 6 years and, if such a 
choice is made, any income producing use of the dwelling is disregarded for the purpose of the main residence 
exemption whilst the person is absent.  

The application of the absence rule is relevant because if the absence rule did not apply then the taxpayer would 
only receive a partial main residence exemption on the sale of the unit due to having used it to produce 
assessable income. 

The ATO noted that application of the absence rule here depended upon whether the taxpayer had ‘ceased’ to 
use be the taxpayer's main residence. The ATO consider that factors relevant to the question of whether a 
dwelling has ceased to be your main residence are: 
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• the length of absence from the dwelling; 
• whether taxpayer or their family no longer live in it; 
• whether the taxpayer has moved their personal belongings out of it; 
• whether it is no longer the address that mail of the taxpayer is delivered to; 
• whether is no longer the address of the taxpayer on the electoral roll; 
• whether services are no longer connected (for example, gas or electricity); 
• the purpose of the absence and the intention to reoccupy the dwelling following the absence. 

In these circumstances, the ATO noted that: 

• whilst the taxpayer’s absence was not insignificant, it was not material in supporting the position that 
the unit had ceased to be main residence of the taxpayer during their absence; 

• the taxpayer did not do anything to sever their connection to the unit. That is the taxpayer maintained 
the address of the dwelling to receive personal mail, the unit was the listed address on the drivers 
licence, electoral roll and service connections; and 

• the taxpayer did not intend to establish the motor home as the usual place of home. 

Accordingly, the ATO concluded that the unit has not ceased being the taxpayer's main residence and, therefore, 
the absence rule did not apply. 

ATO reference Private Binding Ruling Authorisation Number 1051409678092  
w https://www.ato.gov.au/law/view/document?docid=EV/1051409678092 

4.2 Property genuinely available for rent 

Facts 

The taxpayer acquired an older style investment property in a popular holiday area and initially used the property 
to earn rental income. The property was marketed through Agent A.  

The taxpayer later developed the property into a house and a separate studio.  

The taxpayer fully furnished both developed properties to the extent required for short term accommodation and 
engaged a local caretaker and cleaner to assist with day to day maintenance. The taxpayer maintained the 
properties to luxurious standards.  

After researching various rental agents to maximise occupancy and rental returns, the taxpayer listed the 
properties with Agent B on an 'exclusive use' basis. The properties were also listed with Agent A.  

However, after a tenant booked by Agent B caused significant damage to one of the properties, the taxpayer 
became dissatisfied with the manner in which Agent B managed the complaint process and terminated listings 
with Agent B. The taxpayer also terminated the engagement with Agent A as the volume of bookings did not meet 
expectations.  

The taxpayer owns another short stay investment property which had been managed for some time by Agent C. 
After engaging Agent C for the properties, Agent C managed to attract a reasonable level of bookings and quality 
tenants.  

The taxpayer and the taxpayer's family often stayed at the properties. In relation to property 1, the bookings to 
owner use ratio was approximately 3:2. The taxpayer used property 2 for private purposes 2 – 3.5 times more 
than it was rented out. Notably, the taxpayer used the properties on all school holiday periods during the relevant 
period, apart from one school holiday period. The taxpayer also used the property during key holiday periods, 
including public holidays and the Easter period.  

The properties are located in City X. While the taxpayer works in City Y, the taxpayer also spends time in City X 
as part of their work. The taxpayer used the properties for overnight stays when the taxpayer needed to work in 
City X, even when those days fell on public holiday or school holiday periods. The properties were not used for 
any work related activities. In the event there was a booking for either residence, the taxpayer would not cancel 
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that booking for the taxpayer's own use, either residing in the residence that was not booked, or sourcing 
alternative accommodation when both residences were booked.  

The booking agents imposed the following conditions to stay at the properties: minimum 3 nights stay; no pets; no 
weddings, birthdays or private functions; no loud or excessive noise after 10pm; and payment of a significant 
security bond.  

Agent C also had strict payment and cancellation policies. Agent C required a deposit and payment of the full 
amount at least 3 weeks prior to the stay (without which the Agent or taxpayer could cancel the booking). The 
deposit was non-refundable. A full refund was only available if cancelled 6 weeks before the stay; if less than 6 
weeks, tenants would only be released from paying the full balance if a replacement guest was found.  

Issue 

Are the properties genuinely available for rent?  

Decision and reasons  

The ATO ruled the properties were not genuinely available for rent as the taxpayer's purpose could not be 
explained as solely for the purpose of gaining or producing income. Accordingly, the taxpayer's deductions were 
only allowed up to the amount of rent received.  

The ATO noted that the taxpayer's private use, which included most short term stay busy periods, left only a 
handful of bookings for the rest of the year. Given the taxpayer's private use conflicted heavily with the most 
popular and profitable times, the ATO did not consider that the taxpayer's intention was solely to have the 
properties as investments. The ATO concluded that the taxpayer's purpose for holding the properties cannot be 
explained by a purpose of gaining or producing assessable income. The ATO concluded that the properties are 
essentially private residences, noting the taxpayer frequently uses the properties when travelling to City X for 
work at no cost, the properties were mostly unavailable for key holiday periods and the properties had high non-
occupancy rates and significant non-income earning periods.  

The ATO also noted that the deposit, final payment and cancellation terms and conditions also restricted the 
likelihood of attracting tenants to the properties.  

ATO reference Private Binding Ruling Authorisation Number 1051396701457 
w https://www.ato.gov.au/law/view/document?docid=EV/1051396701457 

4.3 Money lending and loans to related parties  

Facts 

The taxpayer is a private company that is part of a family group. The taxpayer does not have a lending licence or 
AFSL and is not governed by APRA.  

The taxpayer lends to related and unrelated parties, in pursuit of the business goal of maximising the returns and 
profits from those lending activities.  

The taxpayer does not lend or advertise its services to the general public. Instead, the taxpayer sources 
borrowers through personal networks and relationships, repeat business (advancing new loans to previous 
borrowers) and through brokers who are aware of the taxpayer's lending activities.  

Once a potential loan is identified, the taxpayer has a detailed process of review for unrelated third parties, which 
includes assessing the suitability of the project and the team's previous experience. Only plans that meet 
minimum eligibility criteria are then considered from a financial perspective. Not all loan proposals for unrelated 
third parties are accepted, however, the acceptance rate may be higher than other lenders by virtue of the fact 
that the class of borrowers are narrow and somewhat of a known quantity before the detailed review process 
commences.  
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For related parties, the same process is followed, though the personnel who review the loan opportunities are the 
same personnel who identify the taxpayer's own project opportunities, meaning they have already undertaken the 
assessment of the suitability of the project internally.  

The taxpayer has no direct employees. Staff are employed by a related entity in the family group, whose services 
are charged to the taxpayer at a commercial rates.  

Unlike a bank, the taxpayer sources funds from a combination of external financiers and related parties and pays 
interest on those funds.  

The taxpayer brings distributions from related parties to account as assessable income.  

For some loans, the taxpayer also charges a fee, either being a fixed rate fee based on the feasibility of a 
particular project, or a variable risk fee, being an agreed percentage share of the final profit should it vary 
positively to the original feasibility profit report. These arrangements are incorporated as part of the loan and 
allows the taxpayer to earn additional income from its lending activities.  

In the event there is an issue with recovery of a loan, the taxpayer considers various means of limiting losses, 
such as selling the debt to a third party, or appointing another entity with the relevant experience to complete the 
project, with the aim of recovering most of the debt.  

Proposed amendments to terms 

The terms of the taxpayer's existing loans, including interest rate, repayment terms and length of loan, vary 
between unrelated and related parties. 

However, in light of the taxpayer's concern they were not a money-lender for income tax purposes and the loans 
not satisfying the minimum conditions for complying with Division 7A of the ITAA 1936, the existing loans were 
prepared so they wold be compliant with section 109N of the ITAA 1936.  

The taxpayer proposes to amend the terms of the agreement to related to parties so there are no longer minimum 
yearly repayments and the loans are instead compliant with section 109M of the ITAA 1936.   

Issues 

1. Is the taxpayer conducting a business of money lending and as a result, entitled to a deduction for bad 
debts written off? 

2. Will the formation of a tax consolidated group, of which the taxpayer would be the head entity,  result in 
the taxpayer ceasing to carry on the business of money lending?  

3. Are the loans made by the taxpayer to related parties excluded from the application of Division 7A of the 
ITAA 1936? 

4. Does section 109M of the ITAA 1936 operate to exclude loans from the application of section 109D of the 
ITAA 1936 if the terms of existing loans to related parties are modified as proposed? 

Decision and reasons 

Conducting a business of money lending? 

The ATO ruled that the taxpayer is in the business of money lending. The taxpayer conducts its activities in a 
business-like manner, with a sufficient degree of repetition, regularity and scale. The taxpayer's lending activities 
are not ancillary or incidental to another part of its business. The ATO also found it apparent that the taxpayer is 
conducting its money lending activities with a view to profit. The ATO considered the taxpayer's scale significant, 
as the taxpayer derived interest income in the tens of millions of dollars annually. The ATO also noted that the 
taxpayer took a commercial approach to setting interest rates to related parties.  

The taxpayer had been lending for a number of years, had issued loans to both related and unrelated parties and 
had maintained regular lending activity, meaning no loan was a single and isolated activity.  



Monthly tax training – November 2018 

 

 
 
Brown Wright Stein Lawyers © 2018 page 29 

The taxpayer's non-registration as a money lender was only one circumstance considered and in of itself not 
decisive.  

Carrying on a business as a moneylender? 

The ATO ruled that the formation of a consolidated group would not result in the taxpayer ceasing to carry on a 
business of money lending. The ATO noted that subsidiaries in a consolidated group may conduct different 
business activities from the head company. However, the key question was whether the taxpayer's money 
lending activities would become ancillary or incidental, such that lending can no longer be said to be the 
taxpayer's primary business.  

The Commissioner concluded that the money lending activities would continue to be more than ancillary or 
incidental because the money earned from those activities would continue to be substantial and the business 
activity of the taxpayer will not have changed (noting existing loan contracts would remain on foot).  

Does Division 7A of the ITAA 1936 apply? 

The ATO ruled that the loans made to related parties will not be excluded from the application of Division 7A of 
the ITAA 1936 pursuant to section 109M of the ITAA 1936 because the loans to related parties are not made on 
the usual terms the taxpayer makes loans to unrelated parties.  

Does section 109M of the ITAA 1936 operate? 

The ATO considered that if the taxpayer modifies the terms of its existing loans, section 109M of the ITAA 1936 
would be satisfied, so as to exclude related party loans from the application of section 109D of the ITAA 1936. 
The ATO noted that such an exclusion would only have effect from the date the terms are modified. That is, it 
would not apply retrospectively.  

ATO reference Private Binding Ruling Authorisation Number 1051396701457 
w https://www.ato.gov.au/law/view/document?docid=EV/1051396701457 

4.4 Short term rentals – business of renting property and the active asset test 

Facts 

The taxpayer undertook moderate renovations to an investment property owned by the taxpayer. 

Soon after the renovations, the taxpayer marketed the property online as being available for short term rental 
accommodation. This included inputting and managing all photographs or the property and drafting the written 
description of the property, as well as setting the rental rate and any additional charges. 

The facts provided about the property indicated it was subject to a rental arrangement similar to properties listed 
on Airbnb, booking.com, Stayz and equivalent websites. The property was fully furnished and included various 
amenities such as personal cleaning items, food items and linens.  

The taxpayer was on call 24 hour a day as the contact person for the property. The taxpayer received enquiries 
from potential occupants by email or phone and managed the stays in the property according to its availability. 
Once an occupant requested a booking, an EFT deposit was made and the booking was confirmed on an on-line 
calendar. At the end of the stay, the occupant's bond was returned via EFT. The property had an automated entry 
system and occupants were provided with the key code to the front door upon final payment.  

All laundering services for the property were undertaken by the cleaners who charged a fee for their services, 
which included housekeeping. Other contractors were also employed for garden maintenance, plumbing, 
electrical work and painting. The taxpayer was invoiced for the work of the service providers, and otherwise 
undertook a significant portion of the repairs and maintenance themselves.  

During this time, the taxpayer placed the property on the market multiple times however did not receive any offers 
to purchase the property. Eventually, the taxpayer decided to use the property for long-term rental 
accommodation until the property market picked up. 
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The taxpayer engaged a property agent to manage the property and entered into a Residential Exclusive Agency 
Agreement. The property agent was responsible for selecting tenants, advertising, conducting inspections and 
arranging repairs and maintenance.  

The taxpayer was a project manager by profession and was employed in that role full time in the 2017/18 tax 
year.  

Issues 

1. Did the manner in which the taxpayer use the property during the 2017-18 income year constitute the 
carrying on of a business? 

2. Is the property considered to be an active asset for the purposes of the small business CGT concessions? 

Decision and reasons 

Carrying on a business? 

The Commissioner determined that the taxpayer was merely an investor, and was not in the business of deriving 
income from rental properties.  

The Commissioner referred to Taxation Ruling 2003/4 which indicated that the receipt of income from a lease of 
an asset does not of itself amount to the carrying on of a business. For a business to be carried on by owners of 
property, it is expected that they would be involved in providing services in addition to the process of letting 
property.  

In case G10 75 ATC 33, the applicant owned 6 units which were rented as short-term holiday accommodation. 
The applicant and his wife maintained the flats including providing furniture, linens, crockery, showing visitors 
around the premises, cleaning the properties on a daily basis, maintaining the garden, and various other repairs 
and maintenance. 

The Review Board in G10 found that it was clear that the money received by the applicant from the occupants 
was not solely a payment for the right to rent the units for a certain period and he was carrying on a business.  

The Commissioner also referred to the Rental Properties 2018 guide published by the ATO. The guide indicates 
that owners are carrying on a rental property business when: 

• they take an active interest in the management of the properties and devote a significant amount of time 
a week (an average of 25 hours) to the activities; 

• they undertake all financial planning and decision making in relation to the properties; 
• they interview all prospective tenants and conduct all rent collections; 
• they carry out regular property inspections; and 
• they attend to all the everyday maintenance and repairs themselves.  

In determining that the taxpayer did not carry on a business in the 2017/18 year, the Commissioner noted that: 

1. the taxpayer outsourced the management of property to an agent; 
2. the taxpayer undertook some maintenance however left complex maintenance to a professional; 
3. the gross return from the rent was at investment levels and the net return was negative. The taxpayer was 

not receiving a commercial or businesslike return on the funds; 
4. the daily involvement of the taxpayer in the letting of the properties was minor; 
5. the level of repetition and regularity of the activities was not substantial; and 
6. the renting of the property was not substantial enough to be commercially viable in respect of the quantity 

or value of property being rented out.  

Active asset? 

The Commissioner ruled that the property is not an active asset as assets that are mainly used to derive rent are 
not active assets.  
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The Commissioner differentiated between tenants under a lease agreement granting exclusive possession, for 
which the payments involved are rent, and occupants that merely have a 'licence to occupy' which does not 
amount to a grant of exclusive possession and the payment for which is not rent.  

The Commissioner found that generally, arrangements involving holiday apartments are unlikely to be active 
assets because no business is being carried on, or even if a business is being carried on, it amounts to the 
derivation of rent. The Commissioner referred to Carson & Anor v FC of T [2008] AATA 156 which considered the 
issue of holiday rentals. In that case, the AAT found that even though no formal lease agreement was signed, it 
did not mean that there was no landlord tenant relationship.  

The Commissioner referred to the facts provided by the taxpayer and noted that in the 2017/18 year the property 
was used as a long-term rental, however had also been used for a period of time for short-term accommodation. 
The Commissioner therefore considered each position accordingly.  

Long term rentals by taxpayer 

When the taxpayer used the property for long-term rental, there was a long-term stable tenants and long-term 
lease contract regulating the relationship between the parties. The payments received related solely to the use of 
the property by the tenant and did not relate to any services that the taxpayer provided. The money received by 
the taxpayer at this time was therefore rental income, and the property did not satisfy the active asset test. 

Short term rentals 

The key factor in this situation is whether the occupant has a right to exclusive possession of the property. If such 
a right exists, the payments are likely to be considered rent.  

The Commissioner referred to the recent case of Swan v Uecker [2016] VSC 313 in which the Court considered 
whether Airbnb agreements constituted a lease or a licence. The Court found that just because the wording of the 
Airbnb agreement used the word ‘guest’ and ‘licence’ it did not prevent the arrangement from being characterised 
as a lease. The Court held that the agreement, when analysed, provided Airbnb guests with the right of exclusive 
possession. Although the agreement used the word licence, there is a well-established principle that substance 
prevails over form.  

The Commissioner applied Swan v Uecker to the taxpayer's situation and determined that the relationship 
between the taxpayer and the occupants was characterised as landlord and tenant. Specifically, the 
Commissioner had regard to the fact that: 

1. the taxpayer did not enter the property unless it was for maintenance purposes; 
2. the taxpayer only entered the property once when the occupant had caused wilful damage and police 

needed to be called, this suggested that the taxpayer could not enter the property unless the occupant 
broke the terms and conditions of their agreement; 

3. when using the property for short-term accommodation, the occupants had exclusive use of the property; 
and 

4. amenities and other supplies were provided while the occupants stayed in the property and they could 
use these supplies daily.  

ATO reference Private Binding Ruling Authorisation Number 1051425833511 
w https://www.ato.gov.au/law/view/document?docid=EV/1051425833511  

4.5 Division 7A – purchase of real property in a unit trust 

Facts 

The taxpayer entered into a contract as nominee to purchase real property and paid a 10% deposit with the 
balance due at settlement. 

The taxpayer intends to nominate a company as trustee for a unit trust to be the purchaser of the property. The 
property is intended to be held as a long-term investment, which will be leased to unrelated third parties. 
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Two companies will subscribe for A class units in the unit trust which will confer rights to a share of the net 
income of the unit trust in proportion to the unit holdings. 

Three discretionary trusts will subscribe for ordinary units in the unit trust which will confer rights to income (to the 
extent there are no A class units on issue), capital and voting rights. 

The subscription amounts for the units will be used for finance the purchase of the property.  

The trust deed provides that A Class units must be issued, redeemed and forfeited at fair value. The trust deed 
allows a unitholder to request that the fair value is determined by an expert. 

Issue 

1. Will the subscription for A class units by the companies be a payment for the purposes of section 109C of 
the ITAA 1936? 

2. Will the subscription for A class units by the companies be a loan for the purposes of section 109D of the 
ITAA 1936? 

3. Will the subscription for A class units by the companies be a deemed dividend for the purposes of Division 
7A of the ITAA 1936? 

4. Will Part IVA apply to the arrangement? 

Decision and reasons 

Is the subscription amount a payment? 

The ATO ruled that the subscription amounts by the companies were not payments for the purposes of Division 
7A.  

Although the company will make a payment of the subscription amount to the unit trust, the amounts paid are to 
purchase units. Section 109J of the ITAA 1936 provides: 

A private company is not taken under section 109C to pay a dividend because of the payment of an 
amount, to the extent that the payment: 
(a) discharges an obligation of the private company to pay money to the entity; and 
(b) is not more than would have been required to discharge the obligation had the private company and 
entity been dealing with each other at arm's length. 

The payment of the subscription amount is a discharge of an obligation to pay money to the unit trust for the issue 
of units. The ATO considers that the subscription for units is at arm’s length as the intention is to fund the 
purchase price of the property and the units must be redeemed at fair value. 

Is the subscription amount a loan? 

The ATO ruled that the subscription amounts by the companies were not loans for the purposes of Division 7A.  

A loan takes its ordinary meaning which requires a payment and an obligation to repay. 

Subsection 109D(3) of the ITAA 1936 extends the meaning of a loan to include a payment where there is an 
express or implied ligation to repay the amount. 

The key requirement of a loan is a promise or obligation of repayment. The subscription units are paid for the 
purchase of units in a unit trust. The ATO considers there is no obligation on the unit trust to repay the 
subscription amount in any way other than what is expected from an investment. The unit trust is obliged to return 
to the companies the entitlement to net income of the trust. There is no obligation to repay the capital at any 
future date, unless in the event of redemption.  
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Is the subscription amounts otherwise a deemed dividend under Division 7A? 

The ATO ruled that the payment of the subscription amounts by the companies in exchange for units does not 
result in a transfer of value from the companies to the family trust, directly or indirectly.  

The subscription amounts for the A class units will be used by the trustee to fund the purchase of the property to 
avoid obtaining excessive external debt. 

Accordingly, the ATO considered that the companies paying the subscription amounts in acquiring the A Class 
units would not give rise to any other deemed dividend under Division 7A. 

Will Part IVA apply? 

The ATO declined to rule on this question. Section 359-5 of Schedule 1 to the TAA provides the Commissioner 
may make a ruling on the way in which a relevant provision would apply to a person in relation to a specified 
scheme. A scheme must be fully specified for a ruling to be made.  

The Commissioner may decline to rule where Commissioner considers that the correctness of the private ruling 
would depend on assumptions made about a future event or where subsections 359-35(2) and (3) and 357-
110(1)(a) of Schedule 1 to the TAA apply. 

The ATO considered the arrangement is in its early stages and does not form a complete scheme, and of which 
future events may alter the scheme. 

COMMENT – this ruling appears to turn on the fact that ‘fair value’ was to be paid by the companies for the 

units. 

ATO reference Private Binding Ruling Authorisation No. 1051421289148  
w https://www.ato.gov.au/law/view/document?docid=EV/1051421289148 

4.6 GST and sale of subdivided lots of land 

Facts 

The taxpayer and the taxpayer's former spouse purchased several rural lots as joint tenants. The rural zoning 
permitted one dwelling only on the land and the taxpayer resided in the dwelling for several years before selling the 
lot with the dwelling on it and moving overseas. 

When the taxpayer returned to Australia, the remaining land was used for rural purposes and primary production 
activity for several years. 

In the property settlement with the taxpayer's former spouse, the taxpayer became the owner of Lots L, M, N and 
P and separate titles were issued for each lot. These lots were rezoned from rural to residential low density and 
as a result of the rezoning a dwelling could be built on each lot. 

The taxpayer built a dwelling on Lot P which became the taxpayer's main residence. 

In relation to Lots M and N, the taxpayer made an unsuccessful attempt through a real estate agent to sell the lots 
before they were withdrawn from sale. 

Acting on advice received from relatives who carried on a business of planning/construction, the taxpayer decided 
to subdivide Lot L and, in time, to subdivide and sell lots M and N.  

Utilising the services of the taxpayer's relatives, the taxpayer lodged a development application with the council 
and carried out the subdivision works for Lot L in two stages. Stage 1 subdivided Lot L into 2 new lots. Stage 2 
further subdivided one of the new lots created in Stage 1.Two of the subdivided lots were sold off-the-plan and 
two lots were yet to be placed on the market. 
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The taxpayer is considering carrying out similar subdivision activities for Lots M and N for sale over the next few 
years. 

The taxpayer confirmed the following in relation to the property development activities: 

• No funds were borrowed to finance the subdivision 
• The taxpayer had no previous involvement in a subdivision 
• No improvements were made (other than those required to satisfy the conditions of the development 

application) 
• The taxpayer had no written business plan, office, letterhead or stationery 
• The taxpayer did not purchase additional land to carry out the subdivision or erect any building on any of 

the lots the taxpayer was intending to sell 
• The taxpayer contracted with a real estate agent to sell the subdivided lots 
• The taxpayer did not claim any input tax credits or report any taxable supplies 
• The taxpayer was registered for GST for a couple of years but had cancelled the GST registration by 

backdating the cancellation to the registration date. 

Issue 

1. Was the supply made in the course or furtherance of an enterprise carried on by the taxpayer? 
2. Was the taxpayer required to be registered? 
3. Was the sale of the subdivided lots of land a taxable supply for GST purposes? 

Decision and reasons 

The ATO ruled that the sale of the subdivided lots of land will not be a taxable supply for GST purposes. 

A supply is not a taxable supply to the extent it is GST-free or input taxed. As the supply of subdivided lots of vacant 
land is not GST-free or input taxed under any provision of the GST Act, the ATO considered whether the sale of 
the lots which had formed part of Lot L otherwise satisfied the elements of a 'taxable supply' under section 9-5 of 
the GST Act. 

The ATO found that the supply would amount to a 'taxable supply' only if it could be said that the taxpayer was 
making a supply in the course or furtherance of an enterprise and the taxpayer was required to be registered for 
GST.  

Carrying on an enterprise 

The ATO considered the definition of 'enterprise' under section 9-20(1) of the GST Act which notes that ‘enterprise’ 
includes: 

an activity, or series of activities, done; 
(a) in the form of a business; or 
(b) in the form of an adventure or concern in the nature of trade; or 
(c) on a regular or continuous basis, in the form of a lease, licence or other grant of an interest in property 

As the taxpayer had only grown garlic on the land for several years and had not previously engaged in any property 
development activities, the ATO sought to determine whether the 'one-off' or isolated real property transactions 
could be characterised as carrying on an enterprise (as opposed to the mere realisation of a capital asset). The 
ATO applied the principles contained in Miscellaneous Taxation Ruling MT 2006/1 on the meaning of an 'enterprise'. 

Relevantly, paragraph [265] of Miscellaneous Taxation Ruling MT 2006/1 listed the factors which are indicative that 
a business or an adventure or concern in the nature of trade is being carried on as: 

• there is a change of purpose for which the land is held; 
• additional land is acquired to be added to the original parcel of land; 
• the parcel of land is brought into account as a business asset; 
• there is a coherent plan for the subdivision of the land; 
• there is a business organisation – for example a manager, office and letterhead; 
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• borrowed funds financed the acquisition or subdivision; 
• interest on money borrowed to defray subdivisional costs was claimed as a business expense; 
• there is a level of development of the land beyond that necessary to secure council approval for the 

subdivision; and 
• buildings have been erected on the land. 

The ATO noted that the determinative factors which indicated that the activities of the taxpayer did not amount to 
the carrying on an enterprise of property development included: 

• The fact that there was no change of purpose for which the land was held. The taxpayer used the 
property as their main residence prior to moving overseas and following the re-zoning, the taxpayer built 
a dwelling on Lot P which the taxpayer used as their main residence. Although the remaining lots were 
used briefly for a primary production activity, there was no change of purpose for which the property was 
held. 

• The fact that the taxpayer did not acquire additional land to add to the subdivided lots of land. 
• The failed attempt by the taxpayer to sell Lots M and N using a real estate agent resulting in the taxpayer 

taking the lots off market. Following this, the use by the taxpayer of the services of a company owned by 
the taxpayer’s relatives in relation to the subdivision of Lot L. The taxpayer intended to carry out similar 
subdivision of Lot M and N over the next few years’ time. There was no coherent plan for the subdivision 
of Lot P. 

• The taxpayer had not undertaken any improvements on the land other than what was required to satisfy 
the requirements of the development application. 

• The taxpayer has not borrowed any funds to finance the subdivision and will continue to live on the 
remaining land. 

Required to be registered for GST 

The ATO noted that the requirement to be registered for GST depended upon whether a taxpayer carried on an 
enterprise and the GST turnover of the taxpayer meets the registration turnover threshold.  

The ATO considered that in the case of the taxpayer, Lot L was not acquired for the purpose of subdivision and 
sale. There were no other enterprises carried out by the taxpayer on the subdivided lots and the property was 
held for a number of years before it was subdivided.  

The ATO determined that the subdivided lots are capital assets.  

As the sale of a capital asset is excluded from projected GST turnover, the sale proceeds of the subdivided lots 
were to be excluded from the calculation of the projected GST turnover of the taxpayer and the taxpayer was not 
required to be registered for GST.  

As the taxpayer was could not be said to be making a supply in the course or furtherance of an enterprise and the 
taxpayer was not required to be registered for GST, the sale of the lots was not a 'taxable supply'. 

ATO reference Private Binding Ruling Authorisation No. 1051417360154 
w  https://www.ato.gov.au/law/view/document?docid=EV/1051417360154 

4.7 GST and partitioning of property 

Facts 

A sister and brother are not registered for GST either individually or in partnership.  

A property was gifted to them by their parents. The siblings constructed several apartments on the property.  

Neither of the siblings previously developed property.  
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The sister commenced residing in one apartment and the brother rented out the other apartments. The brother 
intends to retain other apartments as an investment and bequeath or gift them to his children.  

A subdivision of the property was then completed, creating separate lots for the home and investment lots, each 
owned by sister and brother as tenants in common in equal shares.  

The siblings intend that the sister would retain her home and the brother will retain the other apartments as to 100% 
each, respectively, by partitioning the property. 

Issues  

1. Where sister and brother partition their interests in the property, will the supply by the brother of his 50% 
interest in the home be a taxable supply? 

Decision  

In this case, the brother's 50% interest in the home is a capital asset and, as such, the supply of his 50% interest i 
is not included in ‘GST turnover’. 

As the brother has no other GST turnover, the brother is below the turnover threshold, not required to be registered, 
and therefore does not meet the criterion at section 9-5(d). The supply by the brother is not a taxable supply. 

CAUTION – this private ruling extract only considers the GST implications of a partition in the circumstances 

described. Regard should be had to the income tax (or CGT) implications, as well as the duty consequences of 
partitioning real property.  

ATO reference Private Binding Ruling Authorisation No. 1051365617691 
w https://www.ato.gov.au/law/view/document?docid=EV/1051365617691\ 

4.8 Employee share trust 

Facts 

Employer Co operates an employee share plan. 

Under the share plan, eligible employees are granted rights and options (together referred to as Awards) to 
acquire shares in Employer Co subject to certain conditions being met. 

Employer Co settled an employee share trust to facilitate the acquisition, holding of, and allocation of shares to 
the employees. 

Employer Co makes irretrievable cash contributions to the trustee of the employee share trust to enable it to 
acquire shares in Employer Co in order to satisfy Awards. 

The Awards are offered by Employer Co to the employees subject to certain conditions.  When the conditions of 
the Awards are satisfied by an employee, shares are released by the trustee to the employee. 

Once the shares are transferred to the employees, the employees are entitled to dispose of their shares (subject 
to complying with certain policies of Employer Co) according to their own wishes. 

Employer Co cannot acquire any legal or beneficial entitlement to any of the shares held by the employee share 
trust. 

Issues 

1. Is Employer Co entitled to deduct an amount for its irretrievable cash contributions made to the 
trustee of the employee share trust and, if so, in which income year? 

2. Is Employer Co entitled to deduct an amount for the costs incurred in relation to the ongoing 
administration of the share plan and the employee share trust? 
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3. Will the Commissioner seek to apply Part IVA of the ITAA 1936 to deny Employer Co any part of the 
foregoing deductions? 

4. Will the consideration received by Employer Co as a consequence of employees exercising their 
options granted under the share plan to acquire shares in Employer Co, be included in Employer Co's 
assessable income? 

5. Is the provision of shares to the employees in satisfaction of the Awards, a 'fringe benefit'? 
6. Will the contribution of funds by Employer Co to the trustee of the employee share trust in order to: 

a. subscribe for, or acquire on-market, shares in Employer Co; and/or 
b. fund the ongoing administration of the employee share trust 
c. be a fringe benefit? 

Decision and reasons 

Deductibility (Issues 1 and 2) 

Employer Co's irretrievable cash contributions to the trustee of the employee share trust and the costs it incurs in 
relation to the ongoing administration of the employee share trust are expenses directly related to the production 
of Employer Co's assessable income.  They are not outgoings of capital or of a capital nature.  Accordingly, 
Employer Co is entitled to deduct them. 

The deduction for Employer Co in respect of the irretrievable contributions to the trustee of the employee share 
trust will be allowed in the year of income in which the contribution is made to the trustee, provided that the 
contribution is in respect of options and rights to acquire shares that have been granted to employees.  

Part IVA 

The Commissioner will not apply Part IVA to deny Employer Co any deduction claimed by it in respect of the 
irretrievable cash contributions made by Employer Co to the trustee of the employee share trust or in respect of 
the costs incurred by Employer Co in relation to the ongoing administration of the share plan and the employee 
share trust. 

Option exercise price assessable income to Employer Co 

The consideration received by Employer Co as a consequence of employees exercising their options granted 
under the share plan to acquire shares will be included in Employer Co's assessable income as ordinary income 
of Employer Co. 

Fringe benefits tax 

Neither the provision of shares to the employees in satisfaction of the Awards, nor the contribution of funds by 
Employer Co to the trustee of the employee share trust, will constitute a fringe benefit because of the specific 
exclusions in paragraphs (h) and (ha) of the definition of 'fringe benefit'.  

CAUTION – in addition to the above points, it will be important that the trust is a fixed trust (if dividends are 

to flow through with franking credits), that the CGT provisions do not apply to any transfers of shares or options, 
and that Division 7A does not apply to contributions made. 

ATO reference Private Binding Ruling Authorisation N0. 1051418208420 
w https://www.ato.gov.au/law/view/document?docid=EV/1051418208420 
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5 ATO and other materials 

5.1 Engaging with ATO on business deals and restructure 

The ATO has publicised that it has a ‘mutual arrangements for certainty program’ for privately owned and wealthy 
group in relation to commercial dealings and restructure events. 

The ATO notes that it is prepared to engage early with privately owned and wealthy groups to offer a pre-
lodgment compliance agreement for commercial deals and restructure events. 

Under the program the ATO to engage prior to a deal and post deal but pre-lodgment. 

When the ATO engages prior to a deal, it notes that it will look over the proposed deal and discuss the tax 
implications of the proposed transaction. 

Commercial deals, for the purpose of the program, include sales of business or business assets, restructures and 
sales of commercial property. 

w https://www.ato.gov.au/Business/Privately-owned-and-wealthy-groups/What-you-should-know/The-right-
services/Mutual-arrangements-for-certainty/?anchor=prelodgmentagreements#prelodgmentagreements 

5.2 Deductibility of fodder storage assets 

The ATO noted on their website that recent changes to the tax laws means that primary producers can claim a 
deduction for the full cost of a fodder storage asset (silos, liquid feed supplement storage tanks, grain storage 
sheds, hay sheds and above-ground bunkers), if they: 

• incurred the expense either: 
o on or after 19 August 2018 
o before 19 August 2018 and it was first used or installed ready for use on or after 19 August 2018 

• mainly use it to store fodder; and 
• use it in a primary production business on land in Australia – even if they are only a lessee of the land. 

The deduction is claimed in the year in which the expenses is incurred. 

w  https://www.ato.gov.au/Tax-professionals/Newsroom/Your-practice/New-law-for-fodder-storage-assets/  

5.3 Depreciation and decline in value of water facilities, horticultural plants and grapevines  

The ATO has published guidance on its website on the depreciation of expenditure on water facilities, fencing, 
horticultural plans and grapevines. 

The ATO notes that primary producers and irrigation water providers can claim an immediate deduction for 
certain expenses incurred from 12 May 2015 in conserving or conveying water for use in a primary production 
business on land, even where they are only a lessee of the land. 

A water facility includes plant or a structural improvement, or an alteration, addition or extension to plant or a 
structural improvement, that is primarily and principally for the purpose of conserving or conveying water. 

Some examples are dams, tanks, bores, irrigation channels, pumps, water towers and windmills. 

No deduction is available for expenses incurred on acquiring a second-hand commercial water facility unless it 
can be shown that no-one else has deducted or could deduct an amount of the earlier expense on the 
construction or previous acquisition of the water facility. 
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Fencing costs incurred after 12 May 2015, as a primary producer, can be claimed an immediate deduction if the 
cost is incurred primarily and principally for use in a primary production business on land in Australia. You can 
claim the deduction even if you are only a lessee of the land. 

The ATO notes that horticultural plans can be depreciated where: 

• the person own the plants (lessees and licensees of land are treated as if they own the horticultural 
plants on that land); 

• the plants are used by the person in a business of horticulture to produce assessable income; and 
• the expense was incurred after 9 May 1995. 

A horticultural plant is a live plant or fungus that is cultivated or propagated for any of its products or parts. 

For grapevines acquired after 1 October 2004, depreciation is worked out in accordance with the rules applying 
for horticultural plants. There were different rules prior to this date. 

w https://www.ato.gov.au/Business/Primary-producers/Livestock-and-other-assets/Depreciating-assets/  

5.4 ATO advice under development – ‘corporate restructuring’  

The ATO has advised that it is developing advice to establish the scope of ‘restructuring’ under section 125-70 of 
the ITAA 1997 for the purpose of the demerger rollover. 

CAUTION – usually it is difficult for a SME to engage in a demerger because of the requirement for there to 

be a ‘genuine’ demerger for the purposes of the deemed dividend rules in section 45B. If the ATO take a view on 
what is meant by ‘restructure’ that is similar to ‘genuine’ this will also make it difficult for a SME to access the 
CGT relief in Division 125. 

5.5 ATO advice under development –  back-to-back CGT rollovers 

The ATO has advised that it is developing advice concerning sequential planned transactions where a CGT roll-
over is claimed for each transaction and the first roll-over contains a 'nothing else' condition. 

5.6 ATO advice under development – sole purpose test 

The ATO has advised that it is preparing a Decision Impact Statement on the decision of the Full Federal Court in 
Aussiegolfa v Federal Commissioner of Taxation [2018] FCAFC 122 concerning the sole purpose test. 

 

 

 


