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Brown Wright Stein is a medium-sized commercial law firm based in Sydney. We provide legal advice in the 
following areas: 
  

• Tax 
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1 Cases 

1.1 Moffet – employee/contractor  

Facts 

Between 1987 and 2000, Dr Moffet operated a dental practice. From 2000 the dental practice was operated by a 
related entity, Immediate Dental Pty Ltd as trustee for the Moffet Family Trust trading under the ‘Active Dental’. Dr 
Moffet was an employee of Immediate Dental. 

In 2005, Dr Moffet was approached by Dental Corporation Pty Ltd to acquire the dental practice from Immediate 
Dental. On 15 November 2007, Immediate Dental sold the dental practice to Dental Corporation. As part of the 
sale, two agreements were entered into by the parties, being: 

1. the Dental Practice Acquisition Agreement; and 
2. the Service Agreement.  

The Acquisition Agreement provided that Dental Corporation was to acquire the assets of the dental practice from 
Dr Moffet and Immediate Dental for the sum of $2,127,988. Dental Corporation was to make an offer of 
employment to all existing employees of the dental practice effective from completion. Dr Moffet was to be subject 
to a restraint of trade clause from completion.  

The Services Agreement was entered into between Dr Moffet (as the Practice Principal), Immediate Dental (as 
the Service Company), and Dental Corporation. The Services Agreement provided that: 

1. Dental Corporation was to provide ‘Administrative Services’ to Dr Moffet to enable Dr Moffet to provide 
dentistry services, including information technology services, equipment support, recruitment support, 
accounting and group marketing; 

2. Dental Corporation was to, in consultation with Dr Moffet, employ employees to assist Dr Moffet at the 
dental practice. Under this arrangement, Dental Corporation was responsible for paying the remuneration 
to the employees it employed; 

3. Dr Moffet was to undertake continuing professional education and to maintain patient records; 
4. Dr Moffet was to be solely responsible for all taxes, superannuation or other withholdings in respect of the 

payments made by Dental Corporation to Dr Moffet. Dental Corporation may deduct from the payments 
made to Dr Moffet the amounts required to meet any obligation to make superannuation contributions; 

5. Dr Moffet was to receive a bonus payment, or have his payments reduced, in line with the annual 
performance of the dental practice; 

6. the Services Agreement did not create a relationship of employment, trust, agency or partnership between 
Dr Moffet and Dental Corporation; and 

7. Dental Corporation was to respect the independence of Dr Moffet and not to interfere with or seek to 
influence Dr Moffet’s professional judgment in relation to the provision of dentistry services. 

The Services Agreement came to an end in 2012.  

On 13 December 2012, Dr Moffet and the representatives of Dental Corporation exchanged emails and varied the 
Services Agreement. 

Around the end of 2014, Dr Moffet and the representatives of Dental Corporation commenced negotiations with a 
view to enter into a new agreement, based on a profit share model. No further agreement was executed. 

Dr Moffet resigned on 21 November 2014. In his letter of resignation, he cited health issues stemming from 
bullying actions and behaviours of employees of Dental Corporation in the dental practices. 

In December 2017, Dr Moffet commenced proceedings against Dental Corporation in the Federal Court, seeking 
relief under the Fair Work Act 2009 (Cth). He also made claims in respect to long service leave and 
superannuation entitlements. 
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Dr Moffet claimed that he was an employee of Dental Corporation, and Dental Corporation: 

1. contravened section 357 of the Fair Work Act by representing to him that the contract pursuant to which 
he performed work was a contract for services rather than a contract of employment; 

2. contravened sections 90(2) and 323 of the Fair Work Act by failing to make payments with respect to 
accrued but untaken annual leave; 

3. contravened section 4(2)(a) of the Long Service Leave Act 1955 (NSW) by failing to make payments with 
respect to long service leave; and 

4. failed to make superannuation contributions so as to avoid liability for the payment of a superannuation 
guarantee charge with respect to a superannuation guarantee shortfall arising under the Superannuation 
Guarantee (Administration) Act 1992 (Cth).  

Sections 90 and 357 of the Fair Work Act apply in respect to an ‘employee’.  

Section 4 of the Long Service Leave Act applies in respect to a ‘worker’, a term defined in section 3 of that Act as 
referring to a ‘person employed’.  

The Superannuation Guarantee Act refers to an ‘employee’, albeit a term further defined in section 12 as 
including a person working ‘under a contract that is wholly or principally for the labour of the person’. 

Employee or Independent Contractor  

There is no one defining factor that determines if a person is an employee or a contractor.  

In the case of Stevens v Brodribb Sawmilling Co Pty Ltd [1986] HCA 1, Mason J observed that the relevant 
consideration is ‘the totality of the relationship between the parties’. However: 

In many, if not most, cases it is still appropriate to apply the control test in the first instance because it 
remains the surest guide to whether a person is contracting independently or serving as an employee. 
That is not now a sufficient or even an appropriate test in its traditional form in all cases because in 
modern conditions a person may exercise personal skills so as to prevent control over the manner of 
doing this work and yet nevertheless be a servant. 

In paragraphs 36 and 37, he further observed: 

The other indicia of the nature of the relationship have been variously stated and have been added to 
from time to time. Those suggesting a contract of service rather than a contract for services include the 
right to have a particular person do the work, the right to suspend or dismiss the person engaged, the 
right to the exclusive services of the person engaged and the right to dictate the place of work, hours of 
work and the like. Those which indicate a contract for services include work involving a profession, trade 
or distinct calling on the part of the person engaged, the provision by him of his own place of work or of 
his own equipment, the creation by him of goodwill or saleable assets in the course of his work, the 
payment by him from his remuneration of business expenses of any significant proportion and the 
payment to him of remuneration without deduction for income tax. None of these leads to any necessary 
inference, however, and the actual terms and terminology of the contract will always be of considerable 
importance. 

Independent Business 

In the case of Hollis v Vabu Pty Ltd [2001] HCA 44, Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ stated 
that: 

[T]he distinction between an employee and an independent contractor is ‘rooted fundamentally in the 
difference between a person who serves his employer in his, the employer’s, business, and a person who 
carries on a trade or business of his own’.  
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Control 

The ability in which one person can exercise control over the other, or give directions with respect to the manner 
in which services are performed, is indicative of a relationship of employment.  

In Zuijs v Wirth Brothers Pty Ltd [1955] HCA 73, in recognition that some services required considerable degrees 
of skill or expertise or professional judgment, Dixon CJ, Williams, Webb and Taylor JJ observed that: 

[t]he duties to be performed may depend so much on special skill or knowledge or they may be so clearly 
identified or the necessity of the employee acting on his own responsibility may be so evident, that little 
room for direction or command in detail may exist. But that is not the point. What matters is lawful 
authority to command so far as there is scope for it. And there must always be some room for it, if only in 
incidental or collateral matters. 

Terms of Contract 

The terms of any contract is one of the aspects to be taken into account, when considering if a person is an 
employee or a contractor. 

In the case of Fair Work Ombudsman v Quest South Perth Holdings Pty Ltd [2015] FCAFC 37, (2015) 228 FCR 
346, it was noted that: 

It has been repeatedly emphasised that courts should focus on the real substance, practical reality or true 
nature of the relationship in question. In looking to the reality of the situation and in determining what it is 
that has truly been agreed, it is necessary to ensure that the conclusion reached coheres with applicable 
principles of contract law. Sometimes, a disparity between what is presented on the face of the contract 
and the reality of what has truly been agreed, is explained by the existence of a sham or a pretence. 

Tax Liability 

The manner in which the taxation system is administered is a factor to take into consideration. 

Issue 

Was Dr Moffet an ‘employee’ of Dental Corporation for the purposes of: 

1. The Fair Work Act;  
2. The Long Service Leave Act; or 
3. Superannuation Guarantee Act. 

Decision  

Flick J noted that, although the parties agreed to focus on an analysis which focused on a dichotomy between 
whether a person is an employee or an independent contractor, the principal task is not to force a person into one 
category or another, but to determine whether the person is an employee or not. Nonetheless, the distinction 
between an employee and an independent contractor is a useful distinction.  

Fair Work Act 

Flick J held that Dr Moffet was retained by Dental Corporation as an independent contractor. The evidence 
indicated: 

1. Dr Moffet determined for himself the hours he worked and when he worked. In 2011, Dr Moffet took 15 
weeks of vacation. In 2012 to 2013, Dr Moffet reduced from working four days per week to three days per 
week.  

2. there was no supervision of control or the given of directions by Dental Corporation to Dr Moffet in respect 
to the patients he was to treat, the nature of the service he was to perform, or the amounts to be charged 
to client for the services provided. 
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3. the payments made to Dr Moffet by Dental Corporation were calculated by reference to the monthly 
revenue he had generated and collected, and he was reimbursed by Dental Corporation for expenses he 
incurred in providing dentistry practice.  

4. Dr Moffet was conducting his own business, as: 
(a) tax invoices were created in relation to the fees paid to Dr Moffet and GST was paid in relation to 

those payments; 
(b) tax returns filed by Dr Moffet claimed deductions incurred in generating his income as a ‘dental 

surgeon’, being expenses for which he was not reimbursed by Dental Corporation; and 
(c) he had continued to promote his dental practice.  

5. the absence of intent on the part of Dental Corporation to establish an employment relationship; and 
6. the terms of the services agreement expressly provided that the parties did not intend to establish an 

employment relationship. 

Long Services Act 

As it was concluded that Dr Moffet was not a person ‘employed’ by Dental Corporation, Dr Moffet was not a 
‘worker’ for the purposes of the Long Service Act. 

It was further noted that, even if Dr Moffet was found to be a worker, he failed to establish that he terminated his 
services ‘on account of illness, incapacity or domestic or other pressing necessity’ to entitle him to long service 
leave. 

Superannuation 

Although it has been concluded that the relationship between Dental Corporation and Dr Moffet was not one of 
employment, Flick J held that Dr Moffet was entitled to superannuation contributions made on behalf by Dental 
Corporation, as Dr Moffet was an ‘employee’ under the extending meaning in section 12(3) of the Superannuation 
Guarantee Act. 

Flick J noted that the effect of section 12(3) was to extend the application of the Act beyond a relationship which 
would be recognised by the common law as an employment relationship. The effect of section 12(3) was to 
extend the reach of the Superannuation Guarantee Act to ‘employment-like relationships’. 

Dr Moffet performed services under the Services Agreement, and did so in an ‘employment-like setting’ and 
where the labour component of the contract could have been provided by Dental Corporation employing an 
employee.  

Citation Moffet v Dental Corporation Pty Ltd [2019] FCA 344 (Flick J, Sydney) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2019/344.html 

1.2 Keys – compensation receipts and workers compensation 

Facts  

Mr Keys was employed with Premier Pet Pty Ltd as their WA Territory manager. 

On 18 July 2011, Mr Keys’ vehicle was hit from behind by another vehicle causing him to suffer injury to his neck 
and back. This accident occurred in the course of his employment with Premier.  

Mr Keys made a claim to Premier under the Workers Compensation and Injury Management Act 1981 (WA). 

Premier accepted the claim and on 13 April 2012 began making weekly payments to Mr Keys from which tax was 
withheld and remitted to the ATO.  

Premier failed to make weekly payments after 17 May 2013 and Mr Keys made an application to the WorkCover 
Western Australia Authority for conciliation of his dispute with Premier. 
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The finalisation orders made by WorkCover on 23 October 2013 provided that WorkCover would make the 
compensation payments on behalf of Premier, which would be recovered from Premier, if Premier did not make 
the payments to Mr Keys within 30 days from the date of the order. 

In the year ended 30 June 2014, WorkCover paid Mr Keys lump sum amounts for the period between 17 May 
2013 to 9 August 2013 and for the period between 10 August 2013 to 5 December 2013 from which tax was 
withheld and remitted to the ATO.  

WorkCover began making fortnightly payments to Mr Keys from 16 December 2013 to September 2015 and tax 
was withheld and remitted to the ATO for each payment.  

Mr Keys lodged his tax returns for the years ended 30 June 2012, 2013 and 2014 for the amounts he received 
from Premier and WorkCover.  

Notices of assessments were issued by the Commissioner in accordance with each tax return.  

District Court Proceedings 

Sometime after the lodgement of his tax returns, Mr Keys commenced action in the District Court of Western 
Australia against the driver of the vehicle that hit him. 

The District Court awarded Mr Keys, by consent, $300,000 plus costs to be paid by the driver's insurer, which in 
part, was to reimburse lost wages.  

Section 92 of the WCA provides that if a worker has received weekly or lump sum compensation amounts 
pursuant to the WCA from his or her employer and amounts have been awarded pursuant to a judgment against 
the employer or a defendant in relation to the same injury then any amounts paid to the worker under the WCA 
will be repaid to the employer from the amount awarded in the judgment.  

Amounts of $83,192.25 and $134,777.75 (Repaid Amounts) were deducted from the $300,000 awarded to Mr 
Keys and paid to Premier and WorkCover respectively.  

The Repaid Amounts represented the gross weekly and lump sum amounts that were made to Mr Keys by 
Premier and WorkCover during the years ended 30 June 2012, 2013 and 2014.   

On 19 May 2017, Mr Keys lodged objections to the income tax assessments for the years ended 30 June 2012, 
2013 and 2014.  

Mr Keys contended that: 

1. the Repaid Amounts were non-assessable income, non-exempt income under section 59-30 of the ITAA 
1997; 

2. he had paid tax twice, that is, tax was paid when Premier and WorkCover withheld and remitted PAYG 
amounts to the ATO and again when Mr Keys repaid the Amount in Question to Premier and WorkCover; 

3. the Repaid Amounts were a loan from Premier and WorkCover and not taxable as assessable income;  
4. the nature of the income changed from taxable to non-taxable as the Repaid Amounts were in essence a 

lump sum compensation amount as a result of winning a court case; and  
5. the tax remitted to the ATO by Premier and WorkCover should be refunded to him plus any interest. 

Section 59-30(1) provides that an amount you receive and repay is not assessable income and is not exempt 
income. However, the provision does not apply to an amount that a taxpayer repays because he or she received 
a lump sum as compensation or damages for a wrong or injury suffered in the taxpayer's occupation.  

The Commissioner disallowed the objections, contending that: 

1. the weekly payments that Mr Keys received from Premier and WorkCover were determined by reference 
to what his weekly salary would have been but for his injury; 

2. the payments substituted what Mr Keys would have been earning if it was not for his injury; 
3. the payments were regular over an extended period of time; 
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4. each payment was income according to ordinary concepts and, therefore, was assessable income; 
5. there is a close relationship between the amounts of payment and actual salary that Mr Keys had lost and 

for this reason, the amounts are not characterised as capital but income; 
6. the Repaid Amounts were not a loan as the obligation for Mr Keys to repay Premier and WorkCover only 

arose as a result of section 92 of WCA.  

Mr Keys lodged an application with the AAT for review of the objection decision.  

Issues 

1. Whether the Repaid Amounts were: 
(a) loans from Premier and WorkCover and therefore not assessable income; and/or  
(b) part of an undissected lump sum award of damages and, therefore, not assessable income, 

2. Whether the Repaid Amounts represented compensation for a wrong or injury Mr Keys suffered in his 
occupation under section 59-30(3) of the ITAA 1997 such that the section did not apply to treat the 
income as non-assessable, non-exempt income. 

Decision  

Whether the Repaid Amounts were loans or parts of an undissected lump sum award of damages 

The Tribunal was of the view that there was no basis on which the Repaid Amounts could be treated as a loan. 
The Tribunal noted that the characteristics of the payments received from Premier and WorkCover did not change 
because a third-party insurer was reimbursing Mr Keys for his lost wages by way of a settlement sum. 

The Tribunal noted that Mr Keys was incorrect about paying tax twice. He had only paid tax once, which was the 
amounts paid to him by Premier and WorkCover. If Mr Keys was to receive a refund from the Commissioner for 
the tax withheld and remitted then Mr Keys would be in a position where he had paid no tax on that income. 

Non-assessable and non-exempt income? 

The Tribunal held that section 59-30(1) of the ITAA 1997 did not operate to treat the Repaid Amounts as non-
assessable and non-exempt income as they represented amounts that Mr Keys must repay because he received 
a lump sum as compensation for a wrong or injury that he suffered in his occupation. 

COMMENT – there was no double tax in this instance as the amount Mr Keys received as damages is 

exempt from CGT. 

Citation Keys and Commissioner of Taxation [2019] AATA 238 (DP Boyle, Perth) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2019/238.html 

1.3 JSJG – compensation receipts and CGT exemption for personal injury 

Facts 

JSJG had suffered a workplace injury and was found to be totally and permanently disabled. He continued to 
suffer from symptoms of acquired brain injury, depression, anxiety and post-traumatic stress disorder. 

An insurance company paid JSJG a gross sum of $1,100,000 that was all-inclusive of any applicable taxes, costs 
and interest pursuant to a Release Agreement which concerned claims made by JSJG against the Insurer in 
relation to: 

1. income replacement benefits under an income protection policy; and 
2. total and permanent disability (TPD) payments under a term life insurance policy. 

Of the $1,100,000 settlement payment, the parties agreed that $297,000 was attributable to the TPD claim and 
the balance of $803,000 was payable to JSJG as the 'Releasor'. 
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The Release Agreement stated that the Parties had agreed to settle litigation commenced by JSJG, on the terms 
outlined in the Release Agreement which provided that the settlement sum was paid in consideration of the 
undertaking and covenants in the release. The release itself was broadly worded to include release from all forms 
of claims which JSJG had, or might have, against the Insurer in any way related to the 'Proceeding, the Claims 
and the Policies'.  

JSJG applied for a private ruling in relation to the payments he received under the Release Agreement.  

The Ruling posed and answered the following questions: 

Does the TPD payment form part of your taxable income? No 

Is the total lump sum amount you receive in full and final settlement of your claim under an income 
protection policy assessable income? Yes. 

JSJG objected to the ruling in relation to the second question. JSJG contended that the total lump sum amount 
was an undissected lump sum and, as it comprised amounts that were capital in nature, it was treated as wholly 
capital in nature. 

The Commissioner disallowed the objection. In doing so, the Commissioner formulated the question being 
considered as follows: 

Should your assessable income include the settlement sum, received under your release agreement 
executed in an out-of-court settlement of legal proceedings for claims against Zurich Australia Limited 
and Zurich Australian Superannuation Pty Limited? 

Answer 

Yes, to the extent it was paid with respect to the replacement of income. 

JSJG applied to the AAT for a review of a decision made by the Commissioner to disallow his objection to the 
private binding ruling insofar as it related to the second question.  

Issues 

1. Was the receipt of the $803,000 assessable income or capital in nature? 
2. If capital in nature, could the capital gain made by JSJG be disregarded? 

Decision 

The Tribunal noted that because JSJG was seeking a review of a private ruling, various rules applied to that 
review, including that the relevant facts were limited to those facts set out in the 'arrangement' or the 'scheme'. 
The Tribunal cited Logan J in Rosgoe Pty Ltd v CoT [2015] FCA 1231: 

On a review of an objection decision in respect of a private ruling, the Tribunal is not permitted to redefine 
the 'arrangement' as stated by the Commissioner in his ruling. Put another way, the Tribunal may not 
itself engage in a fact finding exercise. Rather, the Tribunal must form its own view as to how a taxation 
law applies to an arrangement it takes as a given. 

Was the receipt of the $803,000 assessable income or capital in nature? 

The Tribunal noted the following principles applicable to the first question: 

1. in order to determine whether a receipt is income or capital it is necessary to examine the character of the 
payment in the hands of the taxpayer; 

2. compensation paid to a taxpayer generally acquires the character of that for which it is substituted, and 
compensation paid under an insurance policy to fill the place of a revenue receipt is income; 

3. where a single and dissected lump sum is paid to settle claims of an income and capital nature, then the 
whole payment is capital in nature; and 
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4. for a settlement amount paid with respect to an insurance policy, the characterisation of that settlement 
amount is to be determined by having regard to the policy, the insured's claims under the policy, the 
terms of settlement which, inter alia, settle those claims and the rights the insured will be surrendering 
upon cancellation of the policy. 

The payment of $803,000 was not stated to be paid 'insofar as the Proceeding relates to the income protection 
claim'. That was consistent with the other clauses of the Release Agreement as the insurer clearly sought to 
release itself from all present and future claims, however made. The parties considered that there were claims 
beyond the TPD and income protection claims. That was evident from the wording of the release being for all 
claims against the Insurer in any way related to the Proceeding, the Claims, the Policies or allegations arising out 
of or in any way related to those matters. Accordingly, when examined in context, the Release Agreement did not 
attribute the $803,000 exclusively to the release of the income protection claim. 

The Tribunal found that the payment of $803,000 was made to JSJG not only for the insurer's breach of the 
income protection policy for monthly payments of income benefit, which in the hands of JSJG was income, but 
also for personal harm particularised in JSJG's Statement of Claim arising or resulting from the insurance contract 
being 'inconvenience, mental anguish, personal insecurity and distress suffered by the Plaintiff as a result of the 
non-payment of the income benefits by the insurer and financial insecurity resulting in therefrom'. 

Accordingly, the payment of $803,000 was not apportioned exclusively to compensate JSJG for the loss of 
income benefits, but rather it was paid to compensate JSJG for all claims, other than the TPD claim, including a 
claim for loss and damage by the Insurer's conduct which formed part of the release in the Release Agreement 
and that, as a result, it constituted a single undissected some settling all remaining non-TPD claims with the effect 
that the whole of the payment was capital in nature. 

Could the capital gain made by JSJG be disregarded? 

Section 118-37(1)(a) of the ITAA 1997 provides that a capital gain or capital loss you make from a CGT event is 
disregarded if it relates directly to compensation or damages you receive for: 

1. any wrong or injury you suffer in your occupation; or 
2. any wrong, injury or illness you or your relative suffers personally. 

The Tribunal found that, although payment of part of the $803,000 might have amounted to a capital gain relating 
directly to compensation or damages for a wrong or injury that JSJG suffered personally, it was not possible to 
dissect which portion of that payment was attributable to that part of the claim relating to 'inconvenience, mental 
anguish, personal insecurity and distress suffered by JSJG as a result of his loss of money and financial security'. 

Further, although that allegation of personal injury was made in the Statement of Claim, there was no evidence 
before the Tribunal of a wrong or injury suffered personally by JSJG. 

Accordingly, the Tribunal found that section 118-37(1)(a) of the ITAA 1997 did not apply to the lump sum amount 
of $803,000 to make it exempt from CGT. 

COMMENT – the position that no amount can be treated as being for personal injury if it is not possible to 

apportion an amount to this is consistent with the Commissioner’s position in TR 95/35. As some part of the 
amount received is to be treated as capital, there is the potential for the CGT general discount to apply. It would 
be necessary to identify whether the cause of action arose more than 12 months before it was brought to an end 
by the settlement. Although in a case like this one, where the cause of action was a workplace injury, that can be 
clearly located in time, in cases of professional negligence it is often unclear as to when a cause of action arises.  

Citation JSJG and Commissioner of Taxation [2019] AATA 336 (SM R. Pintos-Lopez J, Melbourne) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2019/336.html 
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1.4 Marsella – SMSF’s trustees’ duties and death benefits  

Facts 

Helen Marsella died on 27 April 2016. Helen was survived by her husband Riccardo and two children from her 
previous marriage, Caroline and Charles.  

During Helen's life, she was the sole member of the Swanston Retirement Fund, established in 2003.  

When the Swanston Retirement Fund was established, Helen and Caroline became the trustees.  

The trust deed for the Swanston Retirement Fund stated that upon the death of an individual trustee, the legal 
personal representative of that trustee was to hold office in their place. In circumstances where there were no 
members remaining, the Swanston Retirement Fund was to be terminated and its balance distributed in such 
manner as the trustee considered appropriate in accordance with the trust deed. 

At the time of Helen's death, the death benefit payable was estimated to be $450,416. Although Helen executed a 
death benefit nomination in May 2003 to the benefit of her grandchildren, the nomination had since expired.  

Riccardo, Helen's husband, was named in Helen's will as her executor and trustee. The will gave certain items of 
property to Riccardo to distribute to Caroline and Charles. The will left a property to be held on trust for Riccardo 
and provided that $100,000 was to be used for the upkeep of the property. The will stated that no further 
provision was made for Riccardo ‘by agreement.' The will also made gifts of money to be held on trust for Helen's 
grandchildren, and gave properties from the estate of Helen's first husband to Caroline and Charles (the 
Properties). The residuary estate was left to Caroline and Charles equally. 

Helen's estate was the subject of two separate proceedings. Caroline sought further provision and also pursued a 
claim that one of the properties was in fact held by Helen upon an earlier trust (Other Proceedings).  

In early April 2017, Caroline met with the family accountant who advised that pursuant to the Superannuation 
Industry (Supervision) Act 1993 (Cth), the superannuation death benefits must be paid out as soon as practicable 
after Helen's death otherwise certain tax benefits would be lost. The accountant also stressed to Helen that she 
would need to consider the interests of all of Helen's dependants and that Caroline should obtain specialist advice 
in this respect. Caroline told the accountant she would carefully consider all dependants of Helen and consult with 
her solicitor to ensure she complied with her duties as trustee. 

On 17 April 2017, Caroline resolved, as the surviving trustee, to pay all of Helen’s death benefits to herself. On 
the same day, Caroline resolved to appoint her husband as the second trustee of the Fund and together they 
again resolved to pay all of Helen’s death benefits to Caroline.  

On 24 April 2017 Riccardo became aware that some of the assets of the fund had been sold and, on 26 April 
2017, his solicitors wrote to Caroline's solicitors seeking an explanation for the sale of those assets which 
Riccardo considered to be ‘estate assets’. 

On 26 April 2017 Caroline and her husband resolved to wind up the superannuation fund. On the same day, 
Caroline's solicitors wrote to Riccardo's solicitors notifying him of the trustees' decision to wind up the fund and 
distribute the death benefits. 

In May 2017 the parties attended mediation for the Other Proceedings which, apparently, was unsuccessful. 

At some time in 2017 Riccardo commenced proceedings in the Supreme Court of Victoria, in his personal 
capacity and in his capacity as the executor of Helen's estate, seeking removal of Caroline and Martin as trustee, 
and seeking an order that they repay any sum that had been distributed.  

Riccardo claimed that Caroline and Martin did not give real and genuine consideration to the interests of the 
dependents of the fund and the distribution should accordingly be set aside. 
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Caroline and Martin conversely claimed that as trustees, they had unfettered discretion as to the distribution of 
the fund, and were not required to give reasons for their decision to distribute the Fund (citing Karger v Paul 
[1984] VR 161).  

Furthermore, Caroline and Martin claimed that no conflict of interest arose in the exercise of the discretion and 
even if there was a conflict, Helen placed Caroline in the position of trustee knowing that Caroline could use that 
power to her own benefit (and therefore accepting that Caroline could distribute the proceeds to herself). 

On 13 June 2018 judgment was delivered in the Other Proceedings. In the judgment it was noted that Caroline 
exhibited a clear negative attitude towards Riccardo and that Caroline's evidence tended to be jaundiced by her 
negative feelings. 

Issues 

1. Whether Caroline and her husband acted in good faith, upon real and genuine consideration and in 
accordance with the purpose for which the power was conferred when resolving to pay Helen’s death 
benefits to Caroline?  

2. Whether the trustees should be removed and replaced with an independent trustee? 

Decision 

Good faith and real and genuine consideration 

The Court held that the fact that Caroline fell within the class of objects of the Swanston Retirement Fund did not 
negate her duty to exercise her power in good faith, upon real and genuine consideration and for a proper 
purpose. In particular, the Court found that Caroline, as the donee of a fiduciary power, should be even more 
vigilant that she had discharged her duties when exercising the power in her own favour. 

The Court noted that Caroline ignored Riccardo's substantial relationship with Helen, the conflict between herself 
and Riccardo, and Riccardo's limited financial circumstances. Accordingly, Caroline failed to take into account 
relevant considerations when exercising her discretion. 

The Court noted that the lack of distribution made to Caroline's brother was inconsistent with Caroline's 
submission that Helen intended for the fund to benefit her ‘children and grandchildren.’ 

The Court also noted that, rather than seek proper advice surrounding the required number of trustees of the 
Fund on Helen's death, Caroline attempted to cover both interpretations of the relevant clause by executing two 
different trustee resolutions.  

The Court held that Caroline acted arbitrarily in distributing the Fund with insolence towards her duties. 
Specifically, Caroline acted in the context of uncertainty, with misapprehensions about the identity of the 
beneficiaries, her duties as trustee and her position of conflict as both trustee and potential beneficiary of the 
Fund.  

The Court considered that the fact that Caroline was willing to proceed with the appointment and distribution in 
the context of uncertainties, significant conflict and lack of specialist advice meant that she exercised her duties in 
bad faith.  

In respect to Martin, it was held that the evidence did not support the fact that he acted with the same 
arbitrariness or bad faith as Caroline. The Court found that his role in the distribution may have been mere 
carelessness. The Court did however find that in exercising his discretion in favour of his wife, Martin breached 
his duty to avoid conflict, especially as it was never intended by Helen that he act as trustee of the 
superannuation fund.  

Purpose for which the power is conferred  

The Court rejected Riccardo's argument that Caroline's discretion was exercised for an improper purpose. The 
Court noted that the purpose of the power under the distribution clause was to ‘distribute all of the funds to one or 
more dependants, and thereby terminate the fund.’ 
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As Caroline fell within the class of objects of the clause, her discretion to distribute the benefit was made in 
accordance with the purpose of the clause. Evidence of anger or resentment between Caroline and Riccardo was 
not sufficient by itself to establish fraud on that power.  

Removal of trustee 

The Court found that Caroline and her husband should be removed as trustees of the Fund because:  

1. Caroline and her husband failed to exercise the discretion afforded to them under the Fund deed by not 
giving real and genuine consideration to Riccardo; 

2. Caroline and her husband distributed the proceeds of the Fund in an arbitrary manner; and 
3. Caroline and her husband distributed the proceeds of the Fund in the context of substantial personal 

conflict. 

As such, the Court held that further submissions should be filed regarding the manner in which a new trustee of 
the Fund should be selected. 

COMMENT – the Court's approach in this case suggests an acceptance that there will be some level of 

conflict where a family member acts as trustee of a family superannuation fund, however it may be unacceptable 
to act in the face of this conflict where additional personal conflict exists between the family members. In such 
cases, the trustee should exercise a high degree of caution when resolving to distribute proceeds in favour of 
themselves. 

The case is also cautionary to others acting in a fiduciary position, such as where acting as trustee of a 
discretionary trust. 

Citation Re Marsella; Marsella v Wareham (No 2) [2019] VSC 65 (McMillan J, Melbourne) 
w http//www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSC/2019/65.html 

1.5 YPQF – whether amounts received are loans 

Facts 

YPQF is a Chinese businesswoman who has lived in Australia since 2006.  

YPQF and her husband controlled two Chinese companies involved in manufacturing and processing.  

YPQF set up companies in Australia to undertake property development.  

In around 2006 the two Chinese companies obtained loans from Chinese banks stated to be for the purpose of 
working capital of the companies. A number of the loans only had a term of one year. The loans were procured by 
YPQF's daughter, who had no official role with the two Chinese companies, at the request of YPQF. YPQF's 
daughter then arranged for the two Chinese companies to advance the money to herself and she then on-lent the 
money to YPQF at the same interest rate as charged by the banks. The total advanced between 2011, 2012 and 
2013 was over $16 million. 

YPQF then lent the money to the companies in Australia carrying on property development. 

In June 2013 YPQF also borrowed $1.1 million from her Chinese businesswoman acquaintance who resides in 
the USA. YPQF claimed that this loan was secured over her home in China. 

In around 2015 the Commissioner commenced a review of YPQF in relation to the money that was transferred to 
her from overseas. 

After this time, YPQF asked her daughter to execute a loan agreement recording the loans that were made. 

The terms of the loan made by the US businesswoman were recorded in a letter dated 29 April 2015, which noted 
that interest for the loan was 10% p.a. The US business woman wrote a letter of demand dated 8 January 2018 
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for the loan which mentioned that the principal of the loan has not been repaid and that interest was still accruing. 
There was no mention of the security in the letter. The letter also stated that the reason for the loan was that 
YPQF was engaged in a tax dispute with the Australian authorities and that her accounts had been frozen. 
However, this was not the case as YPQF had used the money to fund property developments. 

On 6 December 2012 a company that YPQF controlled in Australia drew a cheque in her favour for $10,000. At 
the time the cheque was drawn, the company owed money to YPQF exceeding $10,000. 

The Commissioner issued amended assessments for the 2011 and 2012 years to include the amounts 
transferred to YPQF in those years on the basis that the they were distributions of profits from the foreign 
companies. The Commissioner also issued a default assessment for the year ended 30 June 2013 the amount 
transferred to YPQF in that year, including the $1.1 million from the US businesswoman and the $10,000 cheque 
paid to YPQF from the Australian company. 

The Commissioner's considered that the loans were not genuine loans and that YPQF was liquidating assets 
owned by her family's Chinese companies and transferring the money to Australia as part of a scheme to defraud 
the banks in China.  

The Commissioner imposed 50% penalties in the 2011 and 2012 years, with a 20% uplift in the 2012 year, and a 
75% penalty in the 2013 year. 

YPQF objected to the assessments and, when the Commissioner disallowed the objections, applied to the AAT 
for review. 

Issues 

1. Whether a total of over $16 million that YPQF received from her daughter over 2011, 2012 and 2013 were 
loans from Chinese banks. 

2. Whether a total of over $1.1 million received from her acquaintance in the USA in 2013 was a loan. 
3. Whether the $10,000 cheque given to YPQF by an Australian subsidiary that YPQF controlled was a loan. 

Decision 

Advances from Chinese banks 

The Tribunal considered that there were various discrepancies in relation to the advance of the loans from the 
Chinese banks, including the short term nature of some of the loans which was inconsistent with YPQF's use of 
the money for property development, that the loans were made by the banks for specific purposes and that the 
daughter had no authority to transact on behalf of the companies. In light of such discrepancies, the Tribunal was 
not satisfied that YPQF has discharged her onus of establishing that the amounts were not income. 

The Tribunal noted that little or no weight could be placed on the written loan agreement given that it was 
prepared after the Commissioner had commenced his review of YPQF's affairs. 

Loan from US businesswoman 

The Tribunal noted that YPQF's account regarding the loan from the US businesswoman also did not add up as 
there were multiple inconsistencies between the two letters prepared in relation to the loan and YPQF's own 
account. In particular, the Tribunal noted the reference in the 8 January 2018 to the reason for the loan being that 
YPQF's accounts had been frozen due to a tax dispute being inconsistent with YPQF's explanation for the loan.  

The Tribunal considered little weight could be placed on the 29 April 2015 letter from the US businesswoman 
given that it was signed nearly two years after the money was loaned to YPQF and after the dispute with the 
Commissioner had commenced. 

Accordingly, the Tribunal was not satisfied that it was a genuine loan.  
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$10,000 cheque 

The Tribunal was satisfied that the $10,000 cheque was a part repayment of the loan made by YPQF and not 
income of YPQF. It was noted that this was not seriously contested by the Commissioner.  

Administrative penalties 

In determining whether the penalties had been appropriately imposed, the Tribunal took into account that YPQF 
was from a different cultural background and was unfamiliar with local tax laws. However, the Tribunal noted that 
YPQF engaged professional advisors and that more is expected from a taxpayer who is assisted by professional 
advisors.  

The Tribunal also had regard to the fact that YPQF was an experienced business woman who was director of a 
series of Australian companies and had experience dealing with large amounts of money and negotiating large 
commercial projects. A higher degree of sophistication and judgment is expected of a person in those 
circumstances.  

The Tribunal considered that YPQF's failure to substantiate the transactions shows that she had no interest in 
complying with Australian tax laws.  

All penalties were affirmed. 

COMMENT – it is difficult to disprove that foreign funds are not distributions of profits without reference to 

the underlying accounting records, which do not appear to have been produced in this case. 

Citation YPQF and Commissioner of Taxation [2019] AATA 518 (DP McCabe, Sydney)  
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2019/518.html 

1.6 Wainwright – early cashing of superannuation benefits  

Facts 

Mr and Mrs Wainwright are farmers in Queensland. They are both members of a SMSF.  

On 29 August 2007, Mr Wainwright attended the auction for the sale of a property known as Triton Park. Mr 
Wainwright was the successful bidder at $700,000. After the auction, but prior to signing the contract, Mr 
Wainwright sought the advice of his tax agent and financial advisor, Mr Coetzee. It was decided that the 
Wainwrights should purchase the property in their own names. 

In order to have sufficient funds to purchase Triton Park, Mr Coetzee advised the Wainwrights to sell another 
property, 'Athol', which was owned by Mr Wainwright, to their superannuation fund for $1.1 million. They would 
then use the funds from the sale of Athol to purchase Triton Park. It was proposed that the difference between the 
$700,000 that the fund would pay in cash and the $1.1 million of value in the Athol property, would be accounted 
as an 'in-specie' contribution made by Mr Wainwright.  

The Wainwrights signed a contract to purchase Triton Park on 29 August 2007 and paid a deposit of $70,000 with 
a bank cheque drawn on the fund's bank account. Completion of the Triton Park contract occurred on 28 
September 2007 when the balance of the purchase price was paid ($629,885) from the fund's bank account. In 
September 2007, a sum of $24,995 was paid by the Wainwrights to the Queensland Office of State Revenue for 
stamp duty and costs associated with the purchase of Triton Park. This payment was also made from the fund's 
bank account.  

There were, therefore, three payments made from the fund's bank account: 

1. the deposit of $70,000 on Triton Park on 29 August 2007; 
2. the balance of the purchase price of $629,885 for Triton Park on 28 September 2007; and 
3. the sum of $24,995 paid to the QLD State Revenue Office also in September 2007. 
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On 28 September 2007, the Wainwrights executed a contract in which they agreed to sell Athol to the fund, 
providing: 

1. settlement was to occur on 31 July 2008; 
2. the purchase price was $1.1 million; 
3. the deposit was $700,000, being the total paid for Triton Park; 
4. an amount of $70,000 had already been paid towards the deposit of $700,000, being the deposit paid to 

the vendors of Triton Park by the Fund;  
5. the balance of $400,000 was to be accounted for by way of 'in specie' contributions by Mr Wainwright to 

the Fund, to be credited to the accumulation account of Mr Wainwright in the following amounts: 
(a) on 28 February 2008 as to $200,000; and 
(b) on 31 July 2008 as to the remaining $200,000. 

The Athol contract did not complete on 31 July 2008 due to a lack of funds to pay the stamp duty of $41,975 
required for the transfer of the property to the fund. An extension was granted until 31 December 2008. 
Unfortunately by December 2008, the Wainwright's financial position had further deteriorated. A second extension 
was granted for the completion of the Athol contract to 31 January 2009. By January 2009 the Athol contract was 
still incomplete, meaning the fund had been depleted $700,000 to purchase Triton Park, and $24,995 to pay the 
stamp duty. 

In or around June 2009, the Wainwrights' financial position went from bad to worse, due to a combination of 
factors including drought, flash flooding and Coles and Woolworths selling milk for $1 per litre. This meant that 
the Wainwrights were forced to sell their dairy herd and entered into an agreement to sell their properties to repay 
their debts.  

The Wainwrights lodged their individual tax returns for the year ended 30 June 2008 on 30 June 2009. The fund's 
tax return for the year ended 30 June 2008 was lodged on 30 October 2009. In that return it listed non-residential 
real property to the value of $824,995. That would appear to include Athol as an asset of the fund, even though it 
not been formally transferred. The tax return did not disclose any loans to the Wainwrights.  

On 29 April 2014 the fund lodged tax returns for the income years ended 2009 to 2013. The fund's return for the 
year ended 30 June 2008 was amended to show no non-residential real property, and instead showed a loan of 
$724,995 to the Wainwrights. This was the fund's way of treating the failure to transfer Athol into the fund.  

Sometime prior to January 2015 the Commissioner commenced an audit of the fund. During the audit, on 16 
January 2015, the Commissioner was provided with a signed loan agreement dated 26 September 2007 between 
the Wainwrights, as trustees of the fund, and Mr Wainwright as borrower. The document was not signed on 26 
September 2007 but instead was prepared by the Wainwrights' accountant in an attempt to retrospectively 
legitimise the arrangements.  

On 26 August 2015, Mr Wainwright lodged his tax return for the income year ending 30 June 2009. In this return, 
he did not report the $700,000 received from the fund as income. 

Following the completion of the audit, the Commissioner issued amended tax income assessments to both Mr 
and Mrs Wainwright for the income year ended 30 June 2008. The Commissioner assessed the Wainwrights on 
the basis that they received an equal share of superannuation benefits totalling $24,995 in that year, being the 
stamp duty paid on Triton Park, and such amount should have been included in their assessable income.  

As the assessment for the year ended 30 June 2008 was outside the ordinary period of review, it was necessary 
for the Commissioner to conclude that there had been fraud or evasion by the Wainwrights. The Commissioner 
concluded that the Wainwrights were aware that the transfer of property into the fund had not been completed 
and that there was not a loan agreement between the fund and themselves at the time of the transaction. As 
such, the Commissioner concluded that the failure to include the amount was fraud or evasion. 

The Commissioner also issued an amended assessment to Mr Wainwright for the year ended 30 June 2009 
increasing Mr Wainwright's taxable income by $700,000, being the deposit that was not repaid when the Athol 
contract did not proceed in the income year ended 30 June 2009, in accordance with section 304-10(1) of ITAA 
1997, which states that benefits received from a superannuation fund other than in accordance with the payment 
standards, must be included in a person's assessable income. 
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The Commissioner has a discretion under section 304-10(4) of ITAA 1997 to exclude benefits from a person's 
assessable income where it would be unreasonable to include them. The Commissioner chose not to exercise 
this discretion in relation to the Wainwrights. 

The Commissioner imposed 50% penalties for recklessness in each of the 2008 and 2009 years plus a 20% uplift 
penalty for the 2009 year. 

The Wainwrights objected to the amended assessments contending that the $700,000 was a benefit in the 2008 
year as the amount was paid to them as members of the fund and that there had been no fraud or evasion such 
that the Commissioner could not amend their assessments for that year. 

The Commissioner disallowed the Wainwrights objections, following which the Wainwrights applied to the AAT for 
review of the objection decisions.  

During the hearing in the Tribunal, the Wainwrights tax agent, Mr Coetzee confirmed that correspondence sent by 
his firm to the Wainwrights contained reminders to them to disclose all income and the risk of penalties if they did 
not. Mr Coetzee confirmed that he would have warned the Wainwrights to not use superannuation funds for 
personal purposes and the risks of early cashing of benefits.  

Mr Wainwright gave evidence that he could not recall seeing any written correspondence from Mr Coetzee's firm 
or having any conversation with Mr Coetzee about these matters but that he knew of his obligations and 
responsibilities as trustee of a self-managed superannuation fund. 

Issues 

1. Whether the $700,000 deposit paid by the fund to the Wainwrights was received in the 2008 or 2009 
income year? 

2. Whether the Commissioner's decision that there was an avoidance of tax due to evasion was incorrectly 
made? 

3. Whether the Commissioner should have exercised his discretion under s 304-10(4) (ITAA97) to exclude 
the superannuation benefits from the Wainwrights' assessable income? 

4. Whether the Wainwrights are liable for the administrative penalties? 

Decision 

Was the $700,000 benefit received in 2008 or 2009? 

The Tribunal noted that the fund made no effort to take any action against Mr Wainwright in respect of the money 
paid after the transfer of Athol to the fund fell through. The effect was that the $700,000 became a benefit paid to 
Mr Wainwright at that time. Prior to that time, the $700,000 was paid to him as owner of Athol.  

The $700,000 was, therefore, regarded as income received in income year ended 30 June 2009.  

Was there fraud or evasion? 

The Tribunal noted that the Wainwrights had the onus to prove that there was no fraud or evasion on the balance 
of probabilities. The Tribunal accepted that, if a taxpayer can demonstrate a reasonable excuse for the act or 
omission, there will not be evasion.  

The Tribunal noted that Mr Coetzee had sent them correspondence reminding them of the need to disclose all 
assessable income and the risk of penalties if they did not and likely gave them warnings of the risks of accessing 
benefits early. The Tribunal also noted Mr Wainwrights' statements that he was aware of his obligations as a 
superannuation fund trustee. 

The Tribunal concluded that the Wainwrights were aware of the fact they used the fund's money to pay stamp 
duty on a contract for their own benefit, not the fund's benefit and that this was a blameworthy act.  

As such, the Wainwrights had not demonstrated that the Commissioner ought not to have formed the opinion of 
fraud or evasion. 
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Should the Commissioner have exercised his discretion under section 304-10(4) of the ITAA97 

For the year ended 30 June 2008, the Tribunal confirmed that the Commissioner was right not to exercise this 
discretion. Such a decision was not unreasonable merely because of the financial difficulty that the Wainwrights 
faced. 

In respect of the year ended 30 June 2009, the Tribunal held that the Commissioner should have exercised the 
discretion, as it was unreasonable to include the $700,000 in Mr Wainwright's income for the following reasons: 

1. the transfer of Athol to the fund was a legitimate arm's length, documented transaction; 
2. Mr Wainwright had no intention of deceiving, evading or cheating and the transaction was entered into 

after receiving professional advice; 
3. Mr Wainwright became unable at the relevant time to complete the transfer of Athol to the fund as there 

were insufficient funds to pay the stamp duty required; 
4. the benefit received in income year ended 30 June 2009 resulted from facts that arose after he had 

entered into the transaction and resulted from events beyond his control; and 
5. there were other consequences flowing from his conduct in that he and his wife were disqualified from 

being trustees of the fund.  

Penalties 

The Tribunal held that the Wainwrights were sufficiently aware of their considerable obligations as trustees of the 
fund, and so their conduct in applying fund money to meet their personal expenses in 2008 fell sufficiently short of 
the conduct expected of a reasonable person. The Tribunal affirmed the penalty imposed by the Commissioner. 

Citation Wainwright and Commissioner of Taxation [2019] AATA 33 (DP Hanger QC, Brisbane) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2019/333.html  

1.7 First Master Capital – duty and apportionment of purchase price 

Facts 

Palisade Group Pty Limited owned a hotel at Millers Point and the land on which the hotel was operated. 

On 23 August 2017 Palisade Group entered into a sale of land contract with First Master Capital Pty Limited (the 
as trustee of the First Master Capital Trust) under which First Master Capital would acquire the land, and a sale of 
business contract with Palisade Hotel Holdings Pty Limited in respect of the hotel business. 

The consideration under the land contract was $30,000,000 with $250,000 stated to be for the transfer of the 
liquor licence. The consideration under the business contract was $500,000. The assets sold under the business 
contract included plant and equipment and goodwill. The plant and equipment was valued at $293,338, being its 
written down value. 

The land was valued at $21,250,000 and the business was valued at $9,250,000, of which $9,000,000 was said 
to be attributable to goodwill. Goodwill has not been dutiable property in NSW since 1 July 2016. 

The Chief Commissioner assessed transfer duty on the basis that the transactions under the two contracts were 
an aggregated transaction under section 25 of the Duties Act 1997 (NSW) as follows: 

1. that the dutiable value for the transfer of land under the land contract was $29,750,000 (i.e. the total 
consideration less the value attributed to the liquor license); and  

2. that the dutiable value for the transfer of the plant and equipment, being the only dutiable property 
being transfer under the agreement, was $293,338. 

The effect of this was that duty of $1,621,895 was paid on the land contract and duty of $15,991.95 was paid on 
the business contract. 

First Master Capital objected to the assessments. 
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First Master Capital accepted that the Chief Commissioner was entitled to treat the land contract and the 
business contract as aggregated transactions under section 25 of the Duties Act. However, First Master Capital 
argued that, when the Chief Commissioner was to assess the duty on the combined dutiable transactions, regard 
must be had to section 27 of the Duties Act, which provides as follows: 

If a dutiable transaction relates to dutiable property and property that is not dutiable property, it is 
chargeable with duty under this Chapter only to the extent that it relates to dutiable property 

First Master Capital contended that the effect of the Chief Commissioner's approach was to impose duty on the 
value of the goodwill, which is not dutiable property. 

First Master Capital submitted that the dutiable value should be determined from a single composite dutiable 
transaction with the dutiable value being the aggregate consideration less the value of the non-dutiable property 
such that the dutiable value would be $21,250,000. 

The Chief Commissioner disallowed the objection. The Chief Commissioner noted that the dutiable value of an 
aggregated transaction under section 25 of the Duties is the sum of the dutiable value of each dutiable 
transaction.  

In this case, there were two dutiable transactions, being the transfer of land under the land contract for 
$30,000,000 with the transfer of the liquor license and, separately, a transfer of the business assets under the 
business agreement for consideration of $500,000. The Chief Commissioner considered that the dutiable value of 
each transaction is determined in accordance with section 21 of the Duties Act as the greater of the 
unencumbered value of the dutiable property and the consideration paid. As $30,000,000 was paid for the land 
and the liquor license, it was necessary apportion that consideration between the two items of property such that 
the consideration for the land was $29,750,000. 

First Master Capital applied to NCAT for review of the Chief Commissioner's decision to issue the amended 
assessments. 

Issues 

Whether the dutiable value for the Land Contract and the Business Contract should be determined as a single 
composite dutiable transaction or the aggregation of two separate dutiable transactions? 

Decision 

The Tribunal rejected the approach of First Master Capital in determining dutiable value for an aggregated 
transaction under section 25 of the Duties Act. 

The Tribunal noted that section 25(3) provides that ‘the dutiable value of aggregated dutiable property is the sum 
of the dutiable values of the items or parts of, or the interest in, the dutiable property as at the time at which each 
dutiable transaction occurs’ and considered that this means that the dutiable value of each transaction must be 
considered independently. 

Section 25 does not aggregate the consideration for each transaction but, instead, aggregates the dutiable value 
of each transaction is determining the rate of duty that applies in accordance the scale of duty rates.  

The Tribunal agreed with the Chief Commissioner that the dutiable value of each dutiable transaction is the 
greater of the consideration for each transaction and the unencumbered value of the dutiable property. In this 
case, the consideration under the land contract was $30,000,000. The Tribunal disagreed that a reduction of 
$250,000 should be given for the licence as the licence actually was not transferred under the land contract. 
Accordingly, all of the $30,000,000 related to the land and was the dutiable for the transfer of the land. 

The Tribunal agreed that the only dutiable property agreed to be sold and purchased under the business contract 
was the plant and equipment. The unencumbered value of the plant and equipment was $293,338. The 
proportion of the consideration under the business contract attributable to the plant and equipment is $15,368.73.  
As the unencumbered value was greater than the consideration, the dutiable value was equal to the 
unencumbered value of $293,338. 
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Therefore, the duty payable on the land contract was held to be $1,635,630.51 and the duty payable on the 
business contract was $15,993.08. 

Citation First Master Capital Pty v Chief Commissioner of State Revenue [2019] NSWCATAD 35 (AR Boxall, 
Sydney) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCATAD//2019/35.html 

1.8 Zarpat – landholder duty and relevant acquisition 

Facts  

A unit trust called the Barkly Street Mordiallic Unit Trust was established in June 2011 with LHM Corporation Pty 
Limited holding 300 units, being 25% of the issued units 

On 1 February 2012 Zarpat Pty Ltd acquired all of LHM's units in the Barkly Street Mordiallic Unit Trust from LHM 
in its ‘capacity as trustee for the Gamba Investment Trust’.  

The shareholders of LHM were Dario Gamba and Catherine Sidaway equally. The beneficiaries of the Gamba 
Investment Trust included Dario, Catherine and Zarpat. The sole shareholder of Zarpat was Catherine. 

At the time of the acquisition, the only asset of significance of the Gamba Investment Trust was a portfolio of 
properties in Mordialloc Victoria. 

In July 2017 the Commissioner, pursuant to section 78 of the Duties Act 2000 (Vic), issued a notice of 
assessment imposing duty of $22,370, a penalty of $4,474 and interest of $2,347 on the acquisition of the units.  

The relevant provisions of the Duties Act at the time provided that duty was payable on the acquisition of a 20% 
or greater interest in a private unit trust with landholdings in Victoria having an unencumbered value of $1 million 
or more, and where the trust’s landholding comprised 60% or more of the unencumbered value of all its property 
(Land Rich Landholder).  

Under section 85(2) of the Duties Act, the Commissioner had a discretion to exempt certain acquisitions from duty 
if he was satisfied that the application of duty would not be 'just and reasonable'.  

It was accepted by Zarpat that the Barkly Trust was a Land Rich Landholder. However, Zarpat objected to the 
assessment on the following grounds: 

1. although the acquisition was made on 1 February 2012, LHM did not become the trustee of the Gamba 
Investment Trust until 4 September 2012. As such, the resolution of LHM to transfer the units to Zarpat was 
invalid (as it should have been made by Dario who was the previous trustee of the Gamba Investment Trust);  

2. clause 7 of the trust deed for the Gamba Investment Trust permitted the trustee to ‘pay or apply any capital 
money (including accumulated income) for the maintenance, education or of any other benefit of whatever 
nature of the beneficiaries.’ As such, clause 7 only allows the LHM to advance capital out of money held in 
the trust fund and any transfer of units is in breach of this clause; and 

3. there was an automatic resulting trust in favour of the LHM due to the mistakes made and failure to comply 
with the Gamba Investment Trust Deed; 

4. even if the acquisition was a dutiable transaction, the Commissioner should exercise his discretion because 
the acquisition did not involve a change in beneficial ownership of the units. This is because the economic 
benefits of the units were always intended for Catherine Sidaway. Furthermore, a valid distribution of the units 
to Catherine would have been an exempt acquisition, whereas the exemption only failed because Zarpat was 
incorporated two months after the properties were purchased.  

The Commissioner accepted that if Zarpat acquired its interest subject to a resulting trust in favour of the LHM, no 
underlying beneficial change in ownership of the units would have occurred, and the Commissioner would 
exercise his discretion under section 85(2) of the Act.  
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Issues 

1. Whether Zarpat acquired the units for the purposes of the Duties Act? 
2. Whether the Commissioner should exercise his discretion under s85(2) of the Act. 

Decision 

The Tribunal confirmed the assessment.  

Acquisition of Units 

The Tribunal found that pursuant to the Barkly Trust deed, Zarpat was prima facie entitled to the number of units 
specified on the unit certificate. Although a breach of trust might lead to some remedy being awarded in favour of 
the relevant beneficiaries of the trust, unless there was some order requiring a re-transfer of the trust units or 
declaring the existence of any trust, Zarpat remained the owner of the trust units.  

The Tribunal noted that there was no application before the Tribunal for an order or direction requiring a re-
transfer of the units and it was doubtful that there was any jurisdiction to do so.  

The Tribunal considered the circumstances in which an automatic resulting trust could arise (as discussed in 
Jacob’s Law of Trust in Australia) and noted that each situation involved a transfer to a person as trustee where 
there is some issue with the trust deed itself. The Tribunal found that the criteria for an automatic resulting trust 
did not fit with the current situation as the transfer to Zarpat was intended as a transfer to it absolutely.  

The Tribunal also considered the criteria for a presumed resulting trust, which arose where on a purchase, the 
legal title to property is vested in someone other than the person who provided the purchase money. The transfer 
from LHM to Zarpat recorded that $300 was paid. The accounts for Zarpat supported the fact that consideration 
was paid by Zarpat for the units (although there was some discrepancy in the figures). As such, no presumption 
of resulting trust could arise.  

Beneficial Ownership 

The Tribunal found that, although an exempt transfer could have been made to Catherine, that was not a proper 
basis on which to exercise the discretion. The Duties Act must be applied to the transaction which occurred, not 
by reference to some possible alternative transaction. 

COMMENT – the focus on the timing of when LHM became trustee of the Gamba Investment Trust seems 

to be misconceived. LHM owned the units as at November 2011. It then transferred those units to Zarpat on 1 
February 2012, purportedly as trustee of the Gamba Investment Trust. The better view, on the facts presented in 
the decision, is that LHM owned the units beneficially and on this basis, when it was appointed trustee of the 
Gamba Investment Trust was irrelevant to whether it had validly transferred the units to Zarpat. 

TRAP – the land rich landholder provisions were replaced from 1 July 2012 with the landholder provisions. 

Under the landholder provisions the 60% test no longer applies. 

Citation Zarpat Pty Ltd v Commissioner of State Revenue (Review and Regulation) [2019] VCAT 306 (Member 
Tang, Melbourne) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2019/306.html  

1.9 Romeos and REST – mistakenly paid superannuation contributions 

Facts 

From 1990 Paul, Anthony and Joseph Romeo, through entities established by them, operated a supermarket 
chain known as Romeos Foodland or IGA (Romeos). 
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In 1996 the Romeos engaged Independent Holdings Ltd (which subsequently became Metcash) to provide 
payroll services for the supermarkets. Metcash calculated the superannuation contributions to be made to REST 
for the Romeos. Metcash used Sybiz software to provide its accounting and payroll services. 

Kylie Moritz was the person in charge of the IHL's accounting department for retailers. Between about 1990 and 
2002, Donna Dinedios worked for Metcash in various roles. On occasions she assisted Kylie and, as a result, 
developed experience with Sybiz. 

In around 2002 Metcash ceased providing retail accounting services and Kylie set up her own payroll services 
business to former clients of Metcash and, in doing so, continued to use Sybiz. 

In 2004 Kylie informed Anthony of the $450 per month threshold and the 30 hours per week threshold for 
superannuation. Anthony was not previously aware of the thresholds. 

In April 2005 the Romeos employed Donna to perform general clerical and administration duties.  

In late 2005 or early 2006 the Romeos decided to cease outsourcing its payroll function and promoted Donna to 
Payroll Manager in charge of payroll processing. The Romeos continued to use the Sybiz software, purchasing 
their own license. All of the data contained in Kylie's files were migrated to the Romeos’ computer system. No 
settings within Sybiz were adjusted.  

The Sybiz software had a function that provided for the creation of staff types and this function contained a tick 
box entitled ‘Employees assigned to this staff type are under 18 years, casual and work 30 hours or less in a 
week’.  

In 2007, Donna met with Mr Ludlam and Mr Sabbah (who were each employed and represented REST) at a 
coffee shop. Mr Ludlam and Mr Sabbah said that, during this meeting, they advised Donna that the Romeos were 
making non-compulsory superannuation contributions. Donna stated that she did not recall having any 
conversation about non-compulsory superannuation contributions with Mr Ludlam and Mrs Sabbah.  

In April 2013 Donna ceased her employment with the Romeos.  

In November 2014 Venera Spadavecchia commenced employment with the Romeos as a payroll officer. Shortly 
after starting, Venera noticed a statement on the ATO’s website that employees under 18 years of age were not 
entitled to superannuation guarantee contributions unless they were earning at least $450 per month and working 
more than 30 hours per week.  

The effect of the above was that up until 2014, the Romeos were making superannuation contribution payments 
to REST, in respect of all of its employees, including employees earning less than $450 per month or who were 
under 18 years of age and working not more than 30 hours per week. However, under the Superannuation 
Guarantee (Administration) Act 1992 (Cth) employers did not need to make compulsory superannuation 
contribution for employees earning less than $450 per month or who are under 18 years of age and not working 
not more than 30 hours per week. 

After becoming aware of the mistaken contributions, the Romeos requested that REST refund the superannuation 
contributions that it had made by mistake from as early as 1 July 2000.  

REST refunded contributions paid since 1 July 2014 but refused to refund contributions made in prior financial 
years.  

The Romeos commenced proceedings in the Supreme Court of South Australia to recover the mistaken 
contributions from REST. The Romeos contended that the non-compulsory contributions were made by mistake 
and were, therefore, recoverable as restitution under a claim for unjust enrichment.  

Under the principle of unjust enrichment, if a person pays money to another under a mistake of fact or law which 
causes him or her to make the payment, he or she is prima facie entitled to recover it as money paid under a 
mistake. The claim for recovery of the money may fail if any of the following defences are established: 

1. the payer had intended that the recipient have the money in any event; or 
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2. the payment is made for valuable consideration, or  
3. the recipient has changed his or her position in good faith.  

REST accepted, assuming that the coffee shop meeting between Donna, Mr Ludlam and Mr Sabbah did not take 
place, that the Romeos made the non-compulsory payments due to an operative mistake and the amounts were 
recoverable in restitution (subject to any defences). However, REST contended that Donna's knowledge, 
obtained at the meeting in 2007, should be attributed to the Romeos and, as a result, the payments did not result 
from the mistake.  

The Supreme Court of South Australia decided that it was appropriate to first consider whether the coffee shop 
meeting meant that the contributions had not been made due to a mistake before determining whether there was 
a defence available to REST. 

Issues 

Whether the contributions were made under a causative mistake? 

Held 

The Court accepted that the evidence of Mr Ludlam and Mr Sabbah over the evidence of Donna as to what was 
stated at the coffee shop meeting. 

However, Donna was not the person who had authority to make payments or superannuation contributions on 
behalf of the Romeos. This was Anthony. Donna did not have the relevant authority as agent or decision-maker of 
Romeos as her role was administrative. Accordingly, the Court considered that the directing mind in this context 
was Anthony and not Donna. For this reason, the knowledge of Donna could not be imputed to the Romeos.  

As such, Blue J held that Romeos had established a prima facie entitlement to recover to the mistaken 
superannuation contributions paid to REST, subject to any defences that may be advanced and subject to an 
assessment of the quantum of the recoverable payments made.  

Citation North Adelaide Service Partnership v Retail Employees Superannuation Pty Ltd [2019] SASC 5 (Blue J, 
Adelaide) 
w http://classic.austlii.edu.au/au/cases/sa/SASC/2019/5.html 

1.10 Paule – CGT discount and rollovers 

Mrs Paule was a beneficiary of the S&TP Trust and in the income year ended 30 June 2008 was presently 
entitled to 25% of its income for that year. The S&TP Trust held all of the units in The Lifeplan Insurance 
Agencies Unit Trust. It had held those units for more than 12 months. 

On 14 January 2008 a transaction was undertaken under which the Lifeplan Trust disposed of all of its assets to 
STP Holdings Pty Ltd and the S&TP Trust’s ownership of the units in the Lifeplan Trust were replaced by shares 
in STP Holdings. The roll-over under subdivision 124-N of the ITAA 1997 was chosen for the disposal of the units 
in the Lifeplan Trust. 

On or around 15 January 2008, the S&TP Trust exchanged all of its shares in STP Holdings for shares in E-
Quest Holdings Pty Ltd applying the rollover under subdivision 124-M of the ITAA 1997 (scrip for scrip rollover). 

On or shortly after 15 January 2008, the S&TP Trust exchanged all of its shares in E-Quest for shares in Findex 
Australia Pty Ltd applying the rollover under subdivision 124-M of the ITAA 1997. 

On 18 January 2008, the S&TP Trust sold its Findex shares to Macquarie Financial Services Holdings Pty Ltd for 
$5,256,432 realising a capital gain. 

Following an audit, the Commissioner assessed Mrs Paule on the basis that she was not entitled to the CGT 50% 
discount on the sale of the Findex shares. This was because the relevant rule for the timing of an acquisition of 
shares acquired under item 2 of the table in section 115-30 of the ITAA 1997 does not apply to provide an 
acquisition date of the original asset in respect of a series of rollovers where the CGT asset is acquired as a 
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replacement asset under a replacement asset rollover to which section 115-34(1)(c) of the ITAA 1997 applies. 
Section 115-34(1)(c) applies to a rollover under section 124-N of the ITAA 1997. 

On 15 June 2016, Mrs Paules lodged an objection against the amended assessment. The objection was 
disallowed and Mrs Paule appealed the decision to the Federal Court. 

Issue 

Was Mrs Paul entitled to the CGT 50% discount for the sale of her Findex shares? 

Decision 

The Federal Court agreed with the Commissioner that the time of acquisition of shares in Findex was 15 January 
2008 due to the operation Item 2 of the table in section 115-30(1) of the ITAA 1997. The Court noted that this was 
a perverse outcome given the policy objectives of the rollover provisions but that it was the outcome provided 
clearly by the provisions. 

Citation Paule v Commissioner of Taxation [2019] FCA 394 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2019/394.html  
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2 Legislation 

2.1 Progress of legislation 

Title 
Introduced 

House Passed House 
Introduced 

Senate Passed Senate Assented 

Income Tax Rates Amendment 
(Working Holiday Maker Reform) 
2016 

12/10 17/10 7/11   

Superannuation (Objective) 2016 9/11 22/11 23/11   

Treasury Laws Amendment 
(Improving Accountability and 
Member Outcomes in 
Superannuation Measures No. 2) 
2017 

14/9 23/10 13/11   

Treasury Laws Amendment (2019 
Measures No. 1) Bill 2019 

13/2 2/4 3/4 3/4 5/4 

Treasury Laws Amendment (2018 
Measures No. 2) 2018 

8/2 25/6 26/6   

Treasury Laws Amendment (2018 
Measures No. 5) Bill 2018 

20/9 17/10 18/10 14/2 12/3 

Treasury Laws Amendment (2018 
Superannuation Measures No. 1) 
2018 

24/5 19/6 25/6   

Treasury Laws Amendment 
(Combating Illegal Phoenixing) Bill 
2019 

13/2     

Treasury Laws Amendment 
(Increasing the Instant Asset Write-
Off for Small Business Entities) Bill 
2019 

13/2 2/4 3/4 3/4 6/4 

Treasury Laws Amendment 
(Medicare Levy and Medicare Levy 
Surcharge) 2019 

2/4 3/4 3/4 3/4 5/4 

Treasury Laws Amendment (North 
Queensland Flood Recovery) 2019 

2/4 3/4 3/4 3/4 5/4 

Treasury Laws Amendment (Putting 
Members’ Interests First) Bill 2019 

20/2     

Treasury Laws Amendment 
(Reducing Pressure on Housing 
Affordability Measures No. 2) 2018 

8/2 1/3 19/3   

Treasury Laws Amendment 
(Registries Modernisation and Other 
Measures) Bill 2019 

13/2     

 
2.2 Australia and Israel DTA  

On 28 March 2019, Australia and Israel signed the Convention between the Government of Australia and the 
Government of the State of Israel for the Elimination of Double Taxation with Respect to Taxes on Income and 
the Prevention of Tax Evasion and Avoidance and its associated protocol (DTA). 

This is the first tax treaty between the two countries. The DTA applies most of the provisions of the OECD model 
treaty.  

The new tax treaty will enter into force after both countries have completed their domestic requirements and 
instruments of ratification have been exchanged. Legislation will be introduced into Australian Parliament as soon 
as practicable to give the treaty force of law in Australia.  

Some key aspects of the tax treaty include the following. 

Dividends 

Dividends may be taxed by the country where the dividend is sourced as follows, at: 
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1. zero for dividends derived by governments, banks, Australian superannuation funds; 
2. 5% of the gross amount of dividends if the beneficial owner is a company which holds at least 10% of the 

voting power in the company paying the dividends throughout a 365 day period that includes the day of 
payment of the dividend; 

3. 15% of the gross amount of dividends in all other cases. 

Interest  

Interest may be taxed by the country where the interest is sourced as follows: 

1. 5% of the gross amount of the interest if the interest is derived by a financial institution which is unrelated 
and dealing independently with the payer, provided that the interest is not part of an arrangement 
involving back to back loans; 

2. 5% of the gross amount of interest if the interest is derived by an Australian complying superannuation 
fund; 

3. 10% of the gross amount of the interest in all other cases. 

Royalties  

Royalties may be taxed by the country where the royalties are sourced at 5% of the gross amount of the royalties. 

Exchange of Information 

The DTA contains a clause on exchange of information as is standard for DTAs. 

w http://austreasury1.prod.acquia-sites.com/sites/default/files/2019-
03/190322%20Final%20Australia%20Israel%20Tax%20Treaty%20Text%20English.pdf 

2.3 Employment termination payments for redundancy trusts  

The Commissioner has issued a Legislative Instrument to extend the definition of ETPs to include payments 
made from a redundancy trust that is received more than 12 months after termination of a person's employment. 

Generally, a termination payment must be made within 12 months of termination to qualify as an ETP and receive 
the concessional tax treatment.  

The concessional rule under the Legislative Instrument only applies if the payment is in consequence of the 
termination of the person's employment and: 

1. an application for the payment was lodged with the trustee of the redundancy trust within 12 months of 
the person becoming entitled to the payment according to the terms of the trust deed of the redundancy 
trust, and 

2. the payment was made by the trustee of the redundancy trust as soon as practicable after receipt of the 
application for payment or no later than two years after the termination of the person's employment that 
led to the entitlement, whichever occurs earlier. 

The Legislative Instrument commenced on 27 March 2019.  

w https://www.legislation.gov.au/Details/F2019L00409 

2.4 Superannuation changes to Director Penalty Notices 

The Treasury Laws Amendment (2018 Measures No. 4) Bill 2018 received Royal Assent on 1 March 2019.  

As outlined in our February 2018 Tax Training Notes, the Bill amends the reporting timeframe for director penalty 
notices (DPNs) issued in respect of unpaid superannuation guarantee charge, by providing that a DPN cannot be 
remitted if a company is placed into voluntary administration or insolvency where a company has an obligation to 
pay a superannuation guarantee charge (or estimate of a superannuation guarantee charge) and the company 
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does not report the superannuation guarantee charge liability to the Commissioner on or before the reporting due 
date, (or the day by which the company was obligated to pay the underlying liability to which the estimate relates).  

Previously, the law allowed a company to report superannuation up to three months from the period mentioned 
above before a DPN issued for that period would become a 'lock-down' DPN.  

The new timeframe applies to amounts of superannuation guarantee charge that first become payable by the 
company on or after 1 July 2018 or estimate of superannuation guarantee charge that first become payable by 
the company on or after 1 July 2018. 

Reference Treasury Laws Amendment (2018 Measures No. 4) Bill 2018 
w_https://www.aph.gov.au/Parliamentary_Business/Bills_LEGislation/Bills_Search_Results/Result?bId=r6098 

2.5 Maximum number of members in a SMSF  

Treasury Laws Amendment (2019 Measures No 1) Bill 2019 included a measure to increase the maximum 
number of SMSF members from 4 to 6. That measure was removed before the Bill passed through Parliament on 
3 April 2019.  

Reference Treasury Laws Amendment (2019 Measures No 1) Bill 2019 
w_https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;page=0;query=BillId:r6278%20Recstruct:billhom
e 
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3 Rulings 

3.1 Receivers’ obligations to retain money for tax  

The ATO has released draft Taxation Determination TD 2019/D2 setting out the Commissioner's view on when 
receivers have an obligation to retain money for post-appointment tax liabilities under section 254 of the ITAA 
1936.  

The draft Determination appears to have arisen in light of the High Court case Commissioner of Taxation v. 
Australian Building Systems Pty Ltd (In liquidation) [2015] HCA 48, where it was held that a liquidator’s obligation 
to retain an amount under section 254(1)(d) does not arise until an assessment has been made.  

In the draft Determination, the Commissioner notes that section 254 provides a secondary liability for agents and 
trustees of debtors and creditors where an assessed primary liability arises as a result of the receiver acting as 
agent or trustee. Section 254(1)(d) provides that a receiver acting as agent for the debtor is ‘required to retain … 
out of any money which comes to him or her … so much as is sufficient to pay tax which is or will become due in 
respect of the income, profits or gains’ they derive in their representative capacity. Under section 254(1)(e) the 
receiver is made personally liable for the tax to the extent of any amount they have retained or should have 
retained. 

The Commissioner also notes that the Commissioner’s rights under section 254 are behind secured creditors in 
priority. At paragraph [23] of the draft Determination the Commissioner’s states as follows: 

[23] If the Commissioner has no enforceable right to be paid before a secured creditor then the 
receiver's retention obligation under section 254 relates to the amount that the Commissioner is 
entitled to be paid after the secured creditors are paid. If on the particular facts this amount is zero 
then there is no obligation to retain. 

The draft Determination does not apply to mortgagees in possession or their agents.  

The Commissioner sets out two examples to explain how section 254 is applied. 

Example 1 - receiver disposes of capital asset 

Kathleen's Kites Pty Ltd purchases a capital asset for $100,000 in 2008. 

The asset is worth $200,000 in 2017 when Big Bank Co (a secured creditor of Kathleen's Kites) appoints Dipika 
as receiver under a deed of appointment. The deed specifies Dipika as agent for Kathleen's Kites. 

In 2018, during the receivership, Dipika disposes of the asset for $210,000. Any capital gain or loss made on the 
sale is made by Kathleen's Kites, not Dipika.  

Kathleen's Kites' capital gains tax (CGT) liability relates to the whole of the $110,000 capital gain. In our view, 
Kathleen's Kites has, through Dipika's agency, derived a gain of a capital nature of the same amount. This 
satisfies the requirements in paragraph 254(1)(a) of the ITAA 1936 and any tax assessed on that gain gives rise 
to the retention obligation in paragraph 254(1)(d). 

Kathleen's Kites lodges an income tax return for the 2018 income year that reports the $110,000 capital gain 
made by Kathleen's Kites. The income tax payable on the gain is assessed. Once the assessment is made Dipika 
must retain (out of money that comes, or has already come, to her as receiver of Kathleen's Kites) enough money 
to pay the tax assessed. However, the amount that needs to be retained is limited to the amount of the assessed 
income tax that the Commissioner can legally recover from the entity. 

Although Dipika is personally liable for the tax assessed on the capital gain, that liability is limited to the amount 
that she has retained, or should have retained, under paragraph 254(1)(d). She is not otherwise personally liable 
for the assessed tax.  
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Example 2 - receiver continues trading 

Big Bank Co crystallises its fixed and floating charge over all of Ben's Balloons Pty Ltd assets and appoints Dipika 
to act as receiver. The deed of appointment specifies Dipika as an agent for Ben's Balloons. 

During the 2018 income year, Ben's Balloons continues to make trading profits while in receivership. Although 
Dipika, as receiver, has management and control of the debtor's income, it is Ben's Balloons that derives the 
income, not Dipika. Ben's Balloons derives the income through Dipika's agency. 

Ben's Balloons lodges an income tax return for the 2018 income year. The trading profits derived by Ben's 
Balloons during the receivership were taken into account in calculating the company's taxable income. The 
Commissioner assesses the income tax payable on that taxable income. Dipika is obliged to retain (out of money 
that comes, or has already come, to her as receiver of Ben's Balloons) enough money to pay the tax assessed to 
the extent the Commissioner can legally recover that tax. 

Dipika is personally liable for the tax assessed on the trading profits to the extent of any amount that she has 
retained or should have retained. She is not otherwise personally liable for the tax.  

ATO Reference Taxation Determination TD 2019/D2 
w https://www.ato.gov.au/law/view/view.htm?docid=%22DXT%2FTD2019D2%2FNAT%2FATO%2F00001%22 

3.2 When does a company carry on a business? 

The Commissioner has finalised his ruling, TR 2019/1, outlining his views on when a company carries on a 
business that were previously set out in TR 2017/D7.  

The Ruling confirms the Commissioner's position that he will consider a company to carry on a business where it 
has been established with the purpose of a profit and there is a real prospect of a profit. 

Following consultation on the draft Ruling, the Commissioner made some amendments in finalising the Ruling. 

Corporate beneficiaries of discretionary trusts. 

The Commissioner provided further clarification on when a company that receives a distribution from a family 
trust is considered to be carrying on a business. The Commissioner notes merely receiving distributions from a 
trust will not constitute the carrying on of a business but where the company reinvests the distributions, they will 
be carrying on a business. The Commissioner states as follows: 

52. Most corporate beneficiaries of family discretionary trusts are formed and appointed beneficiaries of 
trusts, with the clear expectation of being made entitled to any trust income that exceeds the amounts the 
trustee will appoint to individuals in the family. They are usually appointed income, often repeatedly. They 
either reinvest the income in the trust, by way of a formal loan, by leaving the income uncalled for, or 
invest it in other ways that give rise to an entitlement to a return of profits. These companies are carrying 
on a business to profit in connection with the trust. This conclusion is stronger for companies investing in 
widely held or fixed trusts. 

Holding company 

The Commissioner has confirmed in Example 6 in the Ruling that a holding company will be considered to be 
carrying on a business even if its only income is dividends from a subsidiary. 

Ceasing to carry on a business 

The Commissioner notes that whether a company ceases to carry on a business requires an examination of all 
the facts. If a company is dormant and has no activities, then the business may have ceased. 

However, the business is unlikely to have ceased if the activities have merely commenced to be limited or if the 
activities have simply paused. 



Monthly tax training – April 2019 

 

 
 
Brown Wright Stein Lawyers © 2019 page 31 

The Ruling notes that the mere fact that the company has ceased trading operations does not mean that it has 
ceased to carry on a business as it may still have investments. 

The Ruling only applies for the purpose of ascertaining whether a company carries on a business for the purpose 
of definition of small business entity test in section 328-110 of the ITAA 1997 and section 23 of the Income Tax 
Rates Act 1986 (Cth), to determine whether a company is entitled to the lower tax rate in the years ended 30 
June 2016 and 30 June 2017. The Commissioner will not be bound by the Ruling in other contexts. 

The final Ruling applies from 5 April 2019. 

ATO reference Taxation Ruling TR2019/1 
w https://www.ato.gov.au/law/view/view.htm?docid=%22TXR%2FTR20191%2FNAT%2FATO%2F00001%22 

3.3 Thin capitalisation – arm's length debt amount 

The arm’s-length debt amount is one way that certain taxpayers may calculate their maximum allowable debt for 
thin capitalisation purposes. Under the thin capitalisation rules, an entity’s debt deductions are reduced to the 
extent that its adjusted average debt exceeds its maximum allowable debt. 

The ATO has issued a draft Taxation Ruling providing guidance on key technical issues that may arise in 
determining an entity’s arm’s length debt amount for the purposes of the thin capitalisation rules. It is also 
proposed that a draft Practical Compliance Guideline will be published to provide administrative guidance to 
taxpayers in applying the test. 

The ATO has previously provided a 6 step methodology for an entity to calculate its arm’s-length debt amount in 
TR 2003/1. The draft ruling, along with the planned Practical Compliance Guideline, will replace TR 2003/1. Once 
finalised, it is proposed to apply both before and after its date of issue.  

TIP – the thin capitalisation rules do not apply unless a taxpayer’s associate inclusive debt deductions are 

more than $2 million. 

ATO reference Draft Taxation Ruling TR 2019/D2  
w https://www.ato.gov.au/law/view/document?docid=DTR/TR2019D2/NAT/ATO/00001  

3.4 OECD hybrid mismatch rules – targeted integrity rule 

The purpose of the hybrid mismatch rules is to deter the use of certain hybrid arrangements that exploit 
differences in the tax treatment of an entity or an instrument under the laws of two or more tax jurisdictions. 
Although they are intended to neutralise the effect of hybrid mismatches so that unfair tax advantages do not 
accrue for multinational groups as compared with domestic groups, individual taxpayers are not excluded from 
their operation. 

A hybrid mismatch arises where there is a double non-taxation benefit as a result of a cross border dealing that 
results in: 

• a deduction/non-inclusion (D/NI) mismatch (broadly, a deduction being received for a payment in one 
country, where the corresponding income is not assessable income in another country), or 

• a deduction/deduction (DD) mismatch (broadly, a deduction entitlement arising in two countries for the 
same payment). 

The targeted integrity rule seeks to prevent offshore entities from otherwise circumventing the hybrid mismatch 
rules by routing investment or financing into Australia via an entity located in a zero rate or low rate (10% or less) 
jurisdiction. Such structures could effectively replicate a D/NI mismatch because although the relevant income 
would be included in the assessable income of the offshore entity so as to technically not constitute a D/NI 
mismatch, that income would subject to tax in that foreign jurisdiction at a very low rate. 

ATO reference Draft Law Companion Ruling LCR 2019/D1  
w https://www.ato.gov.au/law/view/document?docid=COD/LCR2019D1/NAT/ATO/00001  
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3.5 What is a 'restructuring' for the purposes of the definition of a 'demerger'? 

A demerger involves the restructuring of a corporate (or fixed trust) group by passing ownership of, or 
'demerging', one of its subsidiaries so that the demerged subsidiary is held directly by the shareholders in the 
parent company or 'head entity'. Under a demerger, the shareholders in the head entity acquire shares in the 
subsidiary that was formerly owned by the head entity. 

A recent example of a prominent demerger transaction was the demerger of Coles Group Limited by Wesfarmers 
Limited (refer to Class Ruling CR 2018/59), represented diagrammatically below.  

 

 

Tax relief for qualifying demerger transactions is available in the form of: 

1. CGT rollover relief for a capital gain or loss a shareholder would make under the demerger;  

2. CGT relief for any capital gains or losses a demerger entity would make on disposal of interests in a 
demerged entity; and 

3. an exemption for dividends paid under the demerger provided that certain conditions are satisfied. 

In general terms, a demerger happens to a 'demerger group' if: 

1. there is a restructuring of the demerger group; 

2. under that restructuring members of the demerger group dispose of at least 80% of their total ownership 
interests in another member of the demerger group to the shareholders of the head entity of the demerger 
group; 

3. under that restructuring, the shareholders of the head entity of the demerger group acquire shares in the 
demerged entity and nothing else (the nothing else condition); and 

4. each shareholder of the head entity acquires, under the demerger, the same proportion of shares in the 
demerged entity, with the same proportionate market value, as it owned in the head entity just before the 
demerger (the proportionality requirement).  

The purpose of the last two requirements is to ensure that only a restructuring that does not result in a change in 
the economic position of the original shareholders in the head entity will qualify for the demerger tax relief. 

Draft Taxation Determination TD 2019/D1 sets out the ATO's views on what a restructuring of a demerger group 
is for the purposes of subsection 125-70(1) of the ITAA 1997. It states that: 

1. a restructuring of the demerger group has its ordinary business meaning and refers to the reorganisation of a 
group of companies or trusts; 
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2. what constitutes a particular restructuring is essentially a question of fact. However, all the steps which occur 
under a single plan of reorganisation will usually constitute the restructuring; and 

3. a restructuring is not necessarily confined to the steps or transactions that deliver the shares in the demerged 
entity to owners of the head entity of the demerger group, but may include previous or subsequent 
transactions in a sequence of transactions. 

The scope of the 'restructuring' is relevant because it will affect the analysis of whether the shareholders of the 
head entity of the demerger group satisfy the nothing else condition and the proportionality requirement. 

The draft Taxation Determination includes 6 examples, 5 of which involve the demerger of subsidiaries by listed 
public companies. It is primarily directed at transactions which had evolved in the market under which a listed 
public company would demerge a subsidiary as part of a wider pre-ordained plan for either the head entity, or the 
demerged entity, to be acquired by a third party shortly after the demerger transaction had been completed. 

However, tax relief for demerger transactions is not limited to demergers by listed public companies and the final 
example in the draft Taxation Determination concerns a closely-held corporate group undertaking a demerger of 
two family companies. Under that example, in order to deal with a personal dispute between the two 50% 
shareholders in the family holding company, it is intended that after the demerger transaction has been 
completed the shareholders in the two demerged entities will exchange 50% of the shares in each demerged 
company so that they each end up wholly owning a single company and can, therefore, go their separate ways.  

The example states that in the circumstances, the subsequent exchange of the shares in the two demerged 
entities forms part of an overarching plan to alter the ultimate ownership of the former subsidiaries of the family 
holding company and will form part of the restructuring for the purposes of subsection 125-70(1) of the ITAA 
1997. As a result, both shareholders acquire under the restructuring something other than the shares in the 
demerged subsidiaries that were distributed to them by the family holding company under the demerger. 
Consequently, neither the nothing else condition nor the proportionality requirement would be satisfied, such that 
demerger tax relief would not be available to the shareholders in that example. 

COMMENT – the position taken here effectively mirrors the ATO’s earlier position on whether section 45B 

might render a demerger dividend assessable. The position adopted in this TD means that in a situation where 
there is to be a disposal of membership interests as a result of the demerger, neither the CGT relief, nor the 
demerger dividend relief, would be available. 

ATO reference Draft Taxation Determination TD 2019/D1  
w https://www.ato.gov.au/law/view/document?DocID=DXT/TD2019D1/NAT/ATO/00001  

3.6 Exempted income of international organisations 

The ATO has issued a draft ruling which considers the income of international organisations and persons 
connected with them that is exempt income under section 6-20 of the ITAA 1997. 

The draft ruling updates the existing ATO view expressed in Taxation Ruling TR 92/14 and Taxation 
Determination TD 92/153 to incorporate the High Court’s decisions in Macoun v FC of T 2015 ATC 20-543 and 
FC of T v Jayasinghe 2017 ATC ¶20-627.  

An amount is exempt income under s 6-20 of the ITAA 1997 if it is made exempt from income tax by a provision 
of a Commonwealth law. This includes income made exempt by the International Organisations (Privileges and 
Immunities) Act 1963 (IOPI Act), which provides for the conferral, by regulation, of privileges and immunities 
(including specified tax exemptions) on international organisations and persons connected with them. 
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Persons currently connected with an international organisation 

The IOPI Act sets out the taxation exemptions that can be conferred upon the categories of persons currently 
connected with an international organisation. The categories of persons include persons who hold an office, or a 
high office, in an international organisation. 

Following the High Court's decisions, the Commissioner sets out his view on who is an ‘officeholder’ and who is a 
holder of a ‘high office’. 

Whether a person is currently connected with an international organisation will depend upon the substance of the 
terms of the engagement of the person, and the relationship between that engagement and the organisation 
performing its functions. 

The ruling is proposed to apply both before and after its date of issue. 

As a result of the issue of TR 2019/D1, the ATO has withdrawn Taxation Ruling TR 92/14 and Taxation 
Determination TD 92/153 with effect from 27 March 2019. Comments on the draft ruling close on 28 May 2019. 

ATO Reference Draft Taxation Ruling TR 2019/D1 
w https://www.ato.gov.au/law/view/view.htm?docid=%22DTR%2FTR2019D1%2FNAT%2FATO%2F00001%22 



Monthly tax training – April 2019 

 

 
 
Brown Wright Stein Lawyers © 2019 page 35 

4 Determinations 

4.1 CGT small business concessions for entities holding investment properties  

The ATO has released for public comment Draft Taxation Determination TD 2019/D4, which provides that a 
company that carries on a business (as described in Taxation Ruling 2019/1) but whose only activity is renting out 
an investment property cannot claim the CGT small business concessions in Division 152 of the ITAA 1997 in 
relation to that investment property.  

TD 2019/D4 notes that section 152-40(4)(e) of the ITAA 1997 excludes assets whose main use is to derive rent 
from being active assets, even if they are used in the course of carrying on a business. As the investment 
property does not pass the active asset test, the company cannot claim the concessions.  

ATO reference Draft Taxation Determination TD 2019/D4 
w https://www.ato.gov.au/law/view/pdf/pbr/td2019-d001.pdf 
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5 Private Binding Rulings 

5.1 CGT where no beneficial ownership in asset 

Facts  

Parents purchased land (Property) after 20 September 1985.  

At the time of purchase, the bank would not give the parents a mortgage because of their age unless the taxpayer 
was included as mortgagee. 

The taxpayer was required to be listed on the title of the Property as a joint tenant with the parents. 

There was never an intention by the parents or by the taxpayer that the taxpayer would profit or benefit from the 
Property in any manner. The taxpayer had no beneficial ownership in the Property. 

The parents built a house on the Property. 

The Property was the main residence of the parents. 

The parents paid out the loan in full and the mortgage was discharged.  

The title of the Property was later changed to tenants in common in equal shares of 1/3 each between the parents 
and the taxpayer. This was to allow the parents to gift their interest in the Property to each other in their wills. 

One of the parents passed away and left their 1/3 share in the Property to the surviving spouse/parent. The 
taxpayer still retains a 1/3 interest in the Property. 

The surviving parent would like the entirety of the Property transferred into their own name.  

The taxpayer did not: 

• pay any expenses that relate to the Property; and 

• contribute funds to purchase the Property. 

The Property was never rented.  

The taxpayer intends to transfer the Property Interest to the surviving parent. 

The taxpayer will not receive funds from the proposed transfer of the Property Interest.  

Issue 

Will the taxpayer be liable to pay capital gains tax when the taxpayer transfers the 1/3 interest in her name to the 
surviving parent? 

Decision  

No. Although the taxpayer holds the legal title, the taxpayer is not the beneficial owner of the interest. There will 
be no change to the beneficial ownership of the asset from the transfer of the interest in the property to the 
surviving parent.  

As such, no CGT event will occur and the taxpayer will not be liable to pay any CGT on the transfer of the interest 
in the property. 

COMMENT – the ATO relies upon Taxation Ruling IT2486 and Tax Determination TD 92/106, both of 

which relate to who is assessable on income in a bank account, for its conclusions in this private ruling. The 
conventional view, in the context of capital gains tax, is that the CGT event will only be ignored for the trustee (as 
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the taxpayer was in this case, if the beneficiary is ‘absolutely entitled’ to the asset as against the trustee. This 
may or may not have resulted in the same outcome here. 

ATO reference Private Binding Ruling Authorisation Number: 1051462459933 
w https://www.ato.gov.au/law/view/document?docid=EV/1051462459933 

5.2 Partnership and GST 

Facts 

The taxpayers are the registered proprietors of a Property, and own the Property beneficially as joint tenants. The 
taxpayers have an ABN as a partnership. 

The taxpayers leased the Property for $X per month. The lessee has not paid any rent payable under the lease. 
The lessee has an ABN as a sole trader and is registered for GST purposes. 

The taxpayers sold their ownership interest in the Property subject to the lease, under a sale contract. The 
contract stated that the supply of the Property is of a going concern. 

Issues 

1. Is the partnership (constituted by the taxpayers) the supplier of the Property? 
2. Is the supplier of the Property required to be registered for GST? 
3. Will the supply of the Property be a taxable supply, including because the supplier of the Property is 

carrying on an enterprise in respect of the Lease or the disposal of the Property? 
4. If the supplier of the Property is required to be registered, will the supply of the Property be a supply of a 

going concern? 

Decision 

Is the partnership the supplier 

Yes, the partnership (constituted by the taxpayers) is the supplier of the Property. 

Partnership, for the purposes of the GST Act, has the meaning given by section 995-1 of ITA 1997, which 
includes, relevantly, an association of persons (other than a company or a limited partnership) in receipt of 
ordinary or statutory income jointly. This is known as a tax law partnership. 

Goods and Services Tax Ruling GSTR 2004/6 Goods and services tax: tax law partnerships and co-owners of 
property states: 

To be in receipt of income jointly, it is not necessary to have actually received the income. We consider 
that there is receipt of income jointly if there is a joint entitlement to income. 

Although no rent had been paid throughout the period of the lease of the Property, there was a contractual right to 
receive rent jointly by the taxpayers. The Commissioner considers that, for GST purposes, a tax law partnership 
exists from the time that the persons jointly commence an activity from which the income is or will be received 
jointly.  

Required to be registered? 

No, the supplier of the Property is not required to be registered for GST. 

An entity is required to be registered for GST if: 

1. the taxpayer is carrying on an enterprise; and 
2. the GST turnover of the taxpayer meets the registration turnover threshold. 
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There was a leasing enterprise in existence by the tax law partnership of the taxpayers from the commencement 
of the lease of the Property. 

A taxpayer must register for GST if the taxpayer’s enterprise has a GST turnover of $75,000 or more. 

The GST turnover threshold is reached if either: 

1. the 'current GST turnover' (the turnover for the current month and the previous 11 months) totals $75,000 
or more and the Commissioner is not satisfied that the 'projected GST turnover' (the total turnover for the 
current month and the next 11 months) is below the turnover threshold; or 

2. your projected GST turnover is at or above the turnover threshold. 

The Property was a capital asset of the taxpayers and accordingly the value of sale of the Property is disregarded 
when calculating the taxpayers’ projected GST turnover. 

The proceeds received for the sale of a capital asset are not included in working out the projected GST turnover. 

The projected turnover will be less than $75,000 as the sale of the Property will not be included in the turnover, 
and the income under the lease will be less than $75,000. The partnership is not required to be registered for 
GST. 

Question 3 – taxable supply 

No, the sale of the Property will not be a taxable supply under s 9-5 of the GST Act, as the supplier is not required 
to be registered for GST. 

Question 4 – going concern 

The supplier of the Property is not required to be registered for GST. Therefore, the supply of the Property will not 
be a supply of a going concern. 

ATO reference Private Binding Ruling Authorisation Number: 1051455800359 
w https://www.ato.gov.au/law/view/document?docid=EV/1051455800359 

5.3 Non-arm's length income and fixed trusts 

Facts 

A superannuation fund owns units in a unit trust. 

One of the other unitholders is a family discretionary trust the trustees of which are the members of the 
superannuation fund. 

The unit trust owns and operates a leasehold interest in a business.  

In order to increase working capital, the unit trust trustee is considering issuing new units to existing unit holders. 

All income and capital of the unit trust is and always has been distributed based on the proportion of the units 
held by each unitholder. 

The trust deed for the unit trust provides: 

1. that the trustee has the power to deal with the income as follows: 
a. to pay apply or set it aside for the unit holders in proportion to the number of units they hold; 
b. accumulate it; 
c. pay apply or set it aside for such charitable purposes as the trustee may think fit. 

2. the trustee has complete discretion in making a determination to deal with the income and shall not be 
bound to assign any reason for its determination; 
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3. the trustee may redeem and cancel all or any units held by a particular unit holder on such terms and 
conditions and in consideration for such payment or transfer of property as that unit holder and the 
trustee agree upon.  

Issue 

Will the distributions made by the unit trust to the superannuation fund be treated as non-arm's length income for 
the purpose of section 295-550 of the ITAA97? 

Decision 

The ATO noted that section 295-550(4) of the ITAA 1997 provides that income derived by a superannuation fund 
as a beneficiary of a trust, other than because of holding a fixed entitlement to the income, is non-arm's length 
income of the entity. 

It was noted that Taxation Ruling TR 2006/7 provides that a complying superannuation fund has a fixed 
entitlement to a trust distribution 'if the entity's entitlement to the distribution does not depend upon the exercise of 
the trustee's or any other person's discretion.' 

The ATO concluded that, given the trustee's powers as to income (including the power to accumulate and to pay 
the income to charities) and that the units could be redeemed on any terms as agreed by the trustee and the 
unitholder, the unitholders do not have fixed entitlements to the income of the trust. 

Accordingly, the income from the trust was non-arm's length income. 

ATO reference Private Binding Ruling Authorisation Number: 1051461436770 
w https://www.ato.gov.au/law/view/document?DocID=EV/1051461436770&PiT=99991231235958  

5.4 Pre-CGT status of goodwill 

Facts 

Company A is family owned and was established before 1985.  

It is in its fourth generation of family management. Ownership of Company A occurs through direct shareholding 
and indirect ownership through family trusts and a company (Company B).  

Company A has provided a number of services since the start of its business. The core business activities have 
remained the same.  

More than 50% of the shares in Company A were acquired pre-20 September 1985, and are held by Company B 
and family trusts. 

Issues 

1. Is the current goodwill of Company A considered to be acquired before 20 September 1985 such that any 
capital gain or loss made on a disposal of the goodwill can be disregarded? 

2. If there is a change in the majority underlying ownership in the pre-CGT goodwill of Company A, as a 
result of the sale of the pre-CGT shares owned by Company B, will it be disregarded for the purposes of 
calculating a Capital Gains Tax (CGT) event K6 capital gain when the shares of the remaining pre-CGT 
shareholders of Company B are sold? 

 

Decision and reasons 

Date of acquisition of goodwill 

The ATO considered that the goodwill of Company A was acquired before 20 September 1985 such that any 
capital gain or loss made on a disposal of the goodwill is disregarded. 
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The ATO noted that in determining whether the goodwill was acquired prior to 20 September 1985 in 
circumstances like these the key question is whether the business is the same business being carried on prior to 
20 September 1985. 

The ATO noted that paragraphs 21 to 24 of Taxation Ruling 1999/16 state that, if the essential nature or 
character of the business is not changed, the business remains the same business. Organic growth, expansion or 
diversification of a business by, for example adopting new operations, servicing different clients or offering 
improved products or services, will not of itself cause a new business to be carried on. 

The ATO noted that the following factors are to be considered in determining whether there is a new business: 

1. nature or character of the business; 
2. its location and size; 
3. the extent of changes in the assets and resources of the business; 
4. the activities of the business; and 
5. the way in which the business is structured, carried on, managed and controlled. 

Here, the nature and character of Company A's business is essentially the same at it was prior to 20 September 
1985. The expansion of the business has been organic with additional service offerings being a complement to 
the core business and any income generally from such service offerings has been supplemental and not a main 
source of income.  

The type of clients of Company A has not changed and it has long term relationships with its clients. 

There have not been significant changes to the workforce of Company A with some employees have worked for 
the company since prior to 1985.  

Company A has not acquired any other businesses and it continues to operate only in one state.  

Company A remains a family business and is in its third generation of family management.  

The ATO concluded that the same business has been carried on.  

Change in the majority underlying ownership in the pre-CGT goodwill  

The ATO noted that section 104-230 of ITAA 1997 provides as follows 

(1) CGT event K6 happens if: 
(a) you own shares in a company or an interest in a trust you acquired before 20 September 
1985; and 
(b) CGT event A1, C2, E1, E2, E3, E5, E6, E7, E8, J1 or K3 happens in relation to the shares or 
interest; and 
(c) there is no roll-over for the other CGT event; and 
(d) the applicable requirement in subsection (2) is satisfied. 

(2) Just before the other event happened: 
(a) the market value of property of the company or trust (that is not its trading stock) that was 
acquired on or after 20 September 1985; or 
(b) the market value of interests the company or trust owned through interposed companies or 
trusts in property (except trading stock) that was acquired on or after 20 September 1985; 

 
must be at least 75% of the net value of the company or trust. 

The ATO referred to paragraph [15] of Taxation Ruling TR 2004/18 which states as follows: 

An exception applies where the CGT asset is treated as having been acquired post-CGT because of the 
operation of Division 149 of the ITAA 1997. In this case, the item of property continues to be treated as 
having been acquired pre-CGT for the purposes of CGT event K6. 
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Accordingly, the ATO ruled that CGT event K6 would not occur on the disposal of the shares in Company A 
merely because its goodwill was deemed to be acquired after 20 September 1985 as a result of a change of 
underlying ownership that resulted from the application of Division 149 of the ITAA 1997. 

ATO reference Private Binding Ruling Authorisation No: 1051463800870 
w https://www.ato.gov.au/law/view/document?docid=EV/1051463800870 
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6 ATO and other materials 

6.1 Transfer pricing guidelines for inbound distribution arrangements 

The Commissioner has issued PCG 2019/1 outlining his compliance approach to the transfer pricing outcomes 
associated with the following activities of taxpayers, referred to as 'inbound distributors' whose business 
predominantly involves: 

1. the distribution of goods purchased from related foreign entities for resale; or 
2. the distribution of digital products or services where the intellectual property in those products or services 

is owned by related foreign entities. 

The ATO will use the framework in PCG 2019/1 to assess the transfer pricing risk of inbound distribution 
arrangements and tailor its engagement with inbound distributors accordingly. 

If an inbound distributor's arrangements fall outside the low transfer pricing risk category, the inbound distributor 
can expect the ATO to monitor, test and/or verify the transfer pricing outcomes of its arrangements. 

The ATO will assess the transfer pricing risk of an inbound distributor's arrangements by comparing the profit 
outcome of those arrangements against the ATO's 'profit markers' for inbound distributors. The profit markers 
relevant to an inbound distributor are based on the industry sector in which the distributor operates and the extent 
to which its arrangements involve activities that the ATO sees as generally adding incremental value in Australia. 

The profit markers for certain industry sectors are set out in the schedules to PCG 2019/1 and reflect the results 
of benchmarking work undertaken by the ATO to understand the EBIT (Earnings Before Interest and Tax) 
margins earned by distributors operating independently that the ATO believes are relevant to the Australian 
economy. The ATO will update the profit markers based on future benchmarking work as required. 

In order to encourage inbound distributors to transition their arrangements to the low risk tax zone, the ATO 
states that it will consider remitting shortfall penalties to nil and shortfall interest charge to the base rate if an 
inbound distributor makes a voluntary disclosure in relation to all income years where those arrangements were 
in place and adjusts its historic and prospective pricing to reflect an appropriate transfer pricing outcome based 
on the law. This can be done at any time before an inbound distributor is notified of the commencement of an 
audit. 

Where an inbound distributor chooses to adopt the distributor simplified transfer pricing record keeping option in 
PCG 2017/2 (simplified transfer pricing record keeping options), PCG 2019/1 will not apply and instead the 
Commissioner will follow the compliance approach set out in PCG 2017/2. 

PCG 2019/1 applies from 13 March 2019 and will apply to existing and new inbound distribution arrangements. 

ATO reference Practical Compliance Guideline PCG 2019/1  
w https://www.ato.gov.au/law/view/view.htm?docid=%22COG%2FPCG20191%2FNAT%2FATO%2F00001%22  

6.2 Internal Policy - Dispute Resolution Bulletin in the AAT  

Internal ATO policy Dispute Resolution Instruction Bulletin 2019/1 was released by the Commissioner on 20 
March 2019.  

The Bulletin sets out the ATO's internal policy and principals on conducting litigation in the Small Business 
Taxation Division of the Administrative Appeals Tribunal.  

The Bulletin sets out the following key points: 

1. the ATO will generally not use external legal counsel unless there are exceptional circumstances e.g. 
significant technical or factual complexity, issues of significance or high sensitivity or a precedential ATO 
view that is being challenged; 

2. in the event that the ATO engages external legal services, the case officer must follow a set procedure on 
engaging external legal services; 
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3. if external legal services are used by the ATO and the taxpayer in question does not have legal 
representation the ATO will provide reasonable costs to the taxpayer for equivalent legal representation; 

4. if a case is eligible for test case funding, the taxpayer's costs of a legal representative will be paid by the 
ATO regardless of whether the ATO has engaged external legal services.  

If there is an agreement for the ATO to provide funding, there will be a funding deed entered into between the 
ATO and the taxpayer.  

w https://www.ato.gov.au/law/view/view.htm?docid=LSB/LSBIB20191 

6.3 Cancellation of auditor registration if no audits for 5 years 

The ATO has issued a reminder about the need for SMSF auditors to maintain their practical experience along 
with their continuous professional development. 

The ATO plans to notify around 100 SMSF auditors who have not audited an SMSF in the last five years of their 
intention to review their arrangements to ascertain whether their registration should be cancelled. The auditors 
will need to show evidence that they still have the necessary practical experience to audit SMSFs. 

SMSF auditors who cannot demonstrate they have maintained their practical experience may be referred to 
ASIC.  

w https://www.ato.gov.au/Super/Sup/No-SMSF-audits-for-five-years-could-result-in-cancelled-auditor-registration/ 

6.4 Payroll tax and employment agency contracts 

Revenue NSW released a Practice Note to assist businesses in understanding whether their particular 
arrangements constitute an employment agency contract. 

Payments made under an employment agency contract are taken to be wages and may be liable to payroll tax 
under the Payroll Tax Act 2007 (NSW) (the PTA).  

Elements of an Employment Agency Contract 

Under s37(1) of the PTA an employment agency contract is a contract under which a person (an employment 
agent) procures the services of another person (a service provider) for a client of the employment agent. 

The following elements are typically present in an employment agency contract: 

1. there is a contract between the parties, which may include an agreement, arrangement or undertaking; 
2. under the contract, the services of the service provider are procured by an employment agent; 
3. those services are procured for a client of the agent, and are performed in and for the conduct of the 

client’s business; and 
4. the contract must not be a contract of employment between the service provider and the client. 

Working in and for the conduct of the client’s business 

In UNSW Global Pty Ltd v Chief Commissioner of State Revenue [2016] NSWSC 1852 the Supreme Court of 
New South Wales stated that, despite being literally very broad, the employment agency provisions only apply 
where the worker in working ‘in and for the conduct of the business’ of the client of the employment agent. 

The key aspect of the Practice Note is that it provides the Commissioner's views as to what will be working in and 
for the conduct of a business. 

The Practice Note provides that a worker will be performing work 'in and for the conduct of the client’s business' if 
the worker performs work in the same way, or much the same way as an employee of the client. The worker is, in 
effect, added to the workforce of the client for the conduct of the client’s business, and performs work under terms 
and conditions similar to, although not necessarily identical to, a contract of employment. 
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The Practice Note provides that the factors listed in Revenue Ruling PTA 038 (determining whether a worker is 
an employee) are relevant in determining whether a worker is performing work in and for the business of the 
client. 

The Practice Note provides a table of the factors in working out whether a worker is working in and for the 
conduct of the business as follows: 

Factor Employment agency contract indicator Non- employment agency contract 
indicator 

Control and direction 
of the worker  

The worker is under the day to day control 
and/or direction of the employment agent.  

The worker is under the day to day control 
and/or direction of the client.  

Responsibility for 
outcome and quality 
of work  

The person who provides the worker is 
responsible for procuring a worker with the 
skills required by the client. The person who 
provides the worker has little or no 
responsibility for the quality or outcome of 
the work performed, or does not bear the 
cost of rectifying substandard work. The 
client bears the risk of the project or service 
delivery.  

The person who provides the worker is 
primarily responsible for the quality or 
outcome of the work or bears the cost of 
remedial or additional work if required.  

Time and place of 
work  

The work which the worker is required to 
perform is dictated by the client, at the 
client’s premises or at locations determined 
by the client.  

The work is performed at times and places 
determined mainly by the worker or by the 
third party providing the worker.  

Duties performed  The worker performs similar duties to existing 
employees of the client or performs duties 
previously performed by employees of the 
client.  

The worker performs duties which are not 
usually performed by existing employees of 
the client or were not previously performed 
by employees of the client.  

Provision of tools, 
materials and 
equipment  

The client usually provides the tools, material 
and equipment necessary to do the work.  

The worker or the person who provides the 
worker usually provides any tools and 
equipment necessary to do the work.  

Basis for payment of 
the procurer  

The person providing the worker usually 
charges the client a rate based on hours or 
days worked, or based on a result or output 
which is closely related to the time usually 
required to complete the task.  

The person who provides the worker usually 
charges the client a predetermined or fixed 
fee or a fee based on the output or result, 
unrelated to the actual hours or days worked. 

 

Reference Commissioner’s Practice Note CPN No 005: Employment Agency Contracts Guidelines 
w https://www.revenue.nsw.gov.au/help-centre/resources-library/cpn005  

6.5 Payroll tax and relevant contracts 

Revenue NSW has issued a Practice Note concerning its approach to the ‘relevant contracts’ provisions for 
payroll tax. 

Importantly, the Practice Note sets out the record keeping requirements to establish that a contract with a 
contractor is exempt from being a relevant contract. 
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Relevant Contract 

Where a contractor performs the work under a ‘relevant contract’ as defined in the Payroll Tax Act 2007 (NSW), 
in the absence of an exemption, the independent contractor is deemed to be an employee, the principal is 
deemed to be an employer, and the payments made by the principal to the independent contractor are liable to 
payroll tax.  

Payments for services provided by an independent contractor are taxable unless at least one of the following 
exclusions apply: 

1. the contract is primarily for the supply or use of goods, and the services provided by the contractor are 
ancillary to the supply or use of the goods; 

2. the services the taxpayer receives are not ordinarily required in the taxpayer's business and the contractor 
offers the same type of services to the public generally; 

3. the taxpayer’s business ordinarily requires the type of services that the taxpayer receives for less than 
180 days in the financial year; 

4. the contractor performs work for the taxpayer for 90 days or less during the financial year; 
5. the contractor ordinarily provides similar services to the public; 
6. the contractor conducts a business and engages 2 or more workers to provide the services; 1 of the 2 

workers can be the contractor; and 
7. the contract is primarily for the transport of goods in a vehicle provided by the contractor and the 

contractor’s services are ancillary to the transport of goods. 

The Practice Note sets out the Chief Commissioner’s approach to each exemption and has a very good summary 
of what evidence the Chief Commissioner wants to see for the exemptions to be claimed. 

Reference Commissioner's Practice Note CPN 007 Payroll tax contractors 
w https://www.revenue.nsw.gov.au/help-centr 

6.6 Stamp duty exemption – resolution of marriage breakup by arbitration  

The Commissioner of State Revenue has issued a Practice Note on the application of section 68 of the Duties Act 
1997 in circumstances where a marriage or de facto relationship is resolved by arbitration. 

Section 68 of the Act provides an exemption from stamp duty on a transfer (or agreement for the sale or transfer) 
of property to the parties or children of the marriage or de facto relationship. Generally, the transfer must be made 
pursuant to:  

• a financial agreement made under specified provisions of the Family Law Act 1975; 
• a Court order made under the Family Law Act 1975; or 
• a purchase at a public auction which complies with such an agreement or Court order where the property 

was property of the marriage or de facto relationship. 

In addition, in respect of matrimonial property, the exemption may apply where the transfer is made pursuant to 
an agreement that the Chief Commissioner is satisfied has been made for the purpose of dividing matrimonial 
property as a consequence of the breakdown of the marriage (subsection 68(1)(b)(iia) of the Duties Act). The 
effect of this is that the exemption may apply to the division of property where the Commissioner is satisfied there 
has been an agreement made for the purposes of property applying to a marriage, but not to a de facto 
relationship. 

Section 10L of the Family Law Act 1975 defines arbitration as a process (other than the judicial process) in which 
parties to a dispute present arguments and evidence to an arbitrator, who makes a determination to resolve the 
dispute. 

An award is delivered on completion of the arbitration, which may be registered in Court and is deemed to have 
the effect as if it were a decree made by that Court.  
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The Commissioner considers that where an arbitral award is registered, it has the same effect as a decree made 
by the Court and is, therefore, considered to be an order of the Court for the purposes of qualifying for the stamp 
duty exemption under section 68 of the Duties Act. 

Where an arbitral award is not registered, the Commissioner will be satisfied that the unregistered arbitral award 
is an agreement made for the purpose of dividing matrimonial property, such as to obtain the exemption under 
subsection 68(1)(b)(iia). 

As there is no equivalent exemption for an agreement to divide matrimonial property for a break up of a de facto 
relationship, an unregistered arbitral award will not qualify for the stamp duty exemption under section 68. 

Reference Commissioner’s Practice Note CPN 006 Arbitration and Section 68 of the Duties Act 1997 
w https://www.revenue.nsw.gov.au/help-centre/resources-library/cpn006 

6.7 MEC Groups avoiding CGT through intra-group debt  

The ATO has issued Taxpayer Alert TA 2019/1 in relation to arrangements where a multiple entry consolidated 
group (MEC) sells a CGT asset with a large unrealised capital gain by moving the asset into an 'eligible tier-1 
company' under section 719-15 of the ITAA 1997 (ET-1 Company) with significant intra-group debts then sells 
the shares in the ET-1 Company to a third party purchaser. The purchaser then undertakes to ensure the ET-1 
Company's intra-group debt is extinguished on completion of the sale, effectively reducing the purchase price by 
the amount of the debt.  

The ATO consider that the arrangements are, in substance, a sale of the asset by the MEC Group to the 
purchaser. The sale price is the price paid for the shares in the ET-1 Company and the amount of the intra-group 
debt that is repaid.  

By entering into this arrangement, the MEC group receives the same total consideration for the asset, but 
purportedly avoids tax on the large capital gain that would otherwise have arisen with an asset sale.  

The ATO are concerned that taxpayers are entering into these arrangements to avoid realising large capital gains 
on the disposal of the asset.  

The aspects of the arrangements that concern the ATO include: 

1. intra-group transactions prior to the sale of the shares in ET-1 Company have no apparent commercial 
rationale;  

2. a direct sale of the asset would have been simple, viable and commercially expected;  
3. commercially, the consideration is the price paid for the shares in the ET-1 Company and the amount of 

the intra-group debt that is repaid; and  
4. the MEC Group receives the total sum they would have if the asset was sold directly to the purchaser.  

The ATO consider that Part IVA may apply to these arrangements.  

ATO reference Taxpayer Alert TA 2019/1 
w https://www.ato.gov.au/law/view/document?DocID=TPA/TA20191/NAT/ATO/00001 

 

 

 

 

 


